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Drawee Bank May Not Recover Money Paid 
Check Bearing Forged Signature 


drawee bank bound know the signature its 
depositor. pays check bearing forgery depositor’s 
signature not permitted recover the money from one 
who received good faith. Security State Bank Trust 
Co. Beaumont First National Bank Shreveport, 
Appeal Louisiana, 199 So. Rep. 472. 

The material facts summarized this case are follows: 


“On November 30, 1938, Mrs. Knox presented the check 
question the First National Bank Shreveport. The check was 
payable Mrs. Knox, dated November 26th and bore the signature 
Nethry, being drawn the Security State Bank Trust Com- 
pany. The check was handled Mr. Dorman, vice-president 
the defendant bank, who telephoned Beaumont and ascertained that 
the purported maker carried account plaintiff bank and that his 
account was sufficient pay check that amount. The check was 
paid Mrs. Knox, the payee, and due course was presented 
the plaintiff bank and honored them. The check was not handled 
for collection the First National Bank, but was cashed them im- 
mediately, being accepted and paid the plaintiff bank December 
1938. December 23, 1938, several forged checks were discovered 
Mr. Nethery’s folio, and upon investigation was then found that 
the check question was also forged. Plaintiff demanded refund 
the $350 paid them the First National Bank, which was refused 
and this suit was instituted.” 


holding that the plaintiff bank was not entitled re- 
cover, the court said: 


rule has been established beyond dispute that drawee 
check upon which the signature the drawer forged cannot recover 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §552. 
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the amount paid thereon bona fide holder for valuable considera- 
tion who without fault taking negotiating the paper. other 
words, between equally innocent persons, the drawee who pays money 
check, the signature which forged, cannot recover the money 
from the one who received it. This rule based upon the presumed 
negligence the drawee bank failing meet its obligation know 
the signature the drawer. This the rule under the Uniform Nego- 
tiable Instrument Act, well under the law merchant. 
observed that the general rule.allowing recovery for payments made 
mistake does not apply. Nor there anything inequitable such 
result. the check comes the drawee bank the regular course 
business, and the bank, having the opportunity ascertaining its 
character, pronounces valid and pays it, not only question 
payment under mistake, but payment neglect the duty which the 
commercial law places upon the bank, and the result its negligence 
must, the absence other circumstances, rest upon it.’ 

convenience and public policy imperatively de- 
mand and require this rule denying the drawee bank the right 
recover payment made forged check innocent person. 
Policy requires that between the drawee and the innocent holders, 
there must fixed and definite time and place adjust, correct and 
settle, once and for all, all prior forgeries and mistakes, and that the 
place should the drawee bank and the time the date payment; 
not due, then, the failure must deemed the constructive 
fault the drawee bank, which must take the consequences. Condi- 
tions would intolerable the retiring commercial paper though 
its payment the drawee did not close the transaction, but was 
possible indefinite time the future reopen the matter and 
recover the money the paper proved have been forged. The bank 
has the means its own hands protecting itself against impositions 
and forgeries, and bound know the signature the drawer 
checks drawn against it. 

next question presented the effect negligence the part 
the holder said check the forwarding bank prior the accept- 
ance and payment the drawee. 


“Plaintiff alleges that the defendant herein was negligent not 
properly investigating the payee and forger the check; that their 
acts lulled this plaintiff into sense security and that therefore they 
should recover. Without reviewing the various authorities, suf- 
ficient say that those states following the doctrine Price Neal 
prior and subsequent the Negotiable Instrument Law, practically 
all hold that where there negligence bad faith the part the 
holder the check bill exchange, innocent drawee can recover. 
Certainly, there nothing this law that would excuse negligence, 
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and therefore negligence proven and the drawee free from fault, 
the plaintiff should recover judgment. 

“The payee this check, Mrs. Knox, was introduced 
Mr. Dorman the defendant bank some eight months prior the 
forgery Mr. Vordenbaumen, lifelong resident the city 
Shreveport. Subsequently she placed oil and gas leases the custody 
the bank delivered the payment certain amounts 
Mr. Vordenbaumen. Mr. Dorman testified that had cashed several 
checks for Mrs. Knox. that connection, Mr. Dorman testified 
follows: 

Yes, she had been there number times and had cashed 
checks for her. seems that whenever she would Shreveport and 
had check here, she would bring the bank have cashed. 
invariably telephoned the bank which was drawn and being 
told the funds were there, cashed the check for her. 

Those checks were all paid? All were paid. 

Did you deliver any other monies her any way? Yes, 
did make payment her. Between the time the first escrow was 
left and the time this $350.00 check was cashed, which the subject 
this suit, had cashed check for her for $200.00, drawn the 
First National Bank San Augustine. had telephoned that 
check and the bank told was good, and few days after that, while 
was absent from the bank, gentleman came and asked for me. 
being told was not there, left some money, stating that had 
cashed check for Mrs. Knox and she had directed him bring the 
money there because she had heard the check was going turned 
down and sent back. she would send the balance the money 
bring the balance the next day. Within two three days, not 
recall how long exactly, the balance was brought into the bank during 
absence and, understand from employees the bank, some 
individual who was not known them; the full amount the check, 
$200.00. Then wrote Mrs. Knox that had the money but the 
check had not been turned down, the check had been honored, and asked 
for disposition the money. She replied that she would get when 
she was next Shreveport. delivered her cashier’s check 
her order for the amount that money which had been left. That 
the only payment which made her except for checks which were 
cashed.’ 

not have this case instance the payee’s signature 
being forged, the name fictitious payee being used, the case 
bank cashing check for absolute stranger with identification. 
the contrary, the payee was known and was the person whom she 
purported be. 

“Plaintiff next contends that they were misled and lulled into 
sense security the actions Mr. Dorman stating that the 
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payee was customer the bank. are not certain from the testi- 
mony that Mr. Dorman made this statement, but even did make it, 
was sense correct. Mrs. Knox had placed oil and gas leases 
the trust department the defendant bank and had paid fees the 
defendant for that service. least, restriced sense, this made her 
customer the defendant bank. 

“Nor think the plaintiff was misled the endorsement the 
defendant this check. Such endorsements not constitute guar- 
anty the drawee such instruments. guaranty subse- 
quent holders, but definitely stated the Negotiable Instrument 
Law and decisions that drawee receives warranty from the 
endorsement holder. drawee not holder due course. 

indorser negotiable paper does not warrant the drawee 
the genuineness the maker’s signature, but such warranty only ex- 
tends subsequent holders due course Farmers’ Mer- 
chants’ Bank Bank Rutherford [115 Tenn. 64], 939 
[112 Am. St. Rep. 817]. Also see sections 62, and the Nego- 
tiable Instrument Law. 

“Neither does the testimony this case show that the plaintiff 
herein relied the endorsement the First National Bank. Mr. 
Fullen, vice-president plaintiff bank, testified that the endorsement 
probably caused the bookkeeper relax his vigilance. There 
evidence this record that even looked the endorsement this 
defendant. 


“It our conclusion, therefore, that the absence negligence 
bad faith the part the holder check bill exchange, 
drawee bank will not permitted recover from the holder pay- 
ment made thereon error becaues the forgery the drawer’s name 
under the provisions the Negotiable Instrument Law, being Act 
the Louisiana Legislature 1904. The provisions this law creat- 
ing, effect, exception the general provisions Articles 2301 
and 2302 the Revised Civil Code providing for the recovery 
payment made mistake through error. 

the reasons assigned this opinion, there should judgment 
rejecting the demands the plaintiff, its cost.” 


There little any improvement made the above 
opinion, however, wish add the authorities cited the lower 
court, the following: 

Restatement the Law, under the title Restitution, Section 30, 
find the following: 

“Forged Signature. The holder bill exchange promissory 
note who has received payment thereof from one whose name was 
forged thereon party, from drawee bill which the 
drawer’s name was forged, not thereby under duty restitution 
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paid value and received payment without reason know that the 
signature was forged. 

“Comment: 

“(a) The rule stated this section accord with mercantile 
convenience, supporting the finality transactions with mercantile in- 
struments situations where ordinarily reasonably possible for 
the payor ascertain the fraud. Furthermore, the payee has sur- 
rendered the instrument. 

“The rule applies where the maker, drawer, acceptor endorser 
note bill exchange, mistakenly believing that his name thereon 
his genuine signature, pays the holder. The rule also applies where 
the holder bill exchange which the name the drawer 
forged receives payment from the drawee, with without prior ac- 
ceptance and irrespective whether the holder became such before 
after acceptance. applicable also the case where both the name 
the drawer maker and the name the payee are forged the 
same person (see also Comment (a) Section 35).” 

the court had followed the rule laid down this court inter- 
preting the Negotiable Instrument Law the case First National 
Bank Cross Napper, 157 So. 636, 640, much its labor would 
have been eliminated. that case said: 

“The courts this state have held the view that the mere cred- 
iting the account the maker does not transfer ownership where 
the bank reserves the right charge back the maker not paid, 
great many the other state courts have held, and cited Bran- 
nan’s Negotiable Instruments Law, above quoted. See Hall, Inc. 
Farmers’ Tr. Sav. Bank al., 177 La. 659, 148 So. 
909 First National Bank Shreveport Capital City Pet. Products 
Co., La. App. 498, 124 So. 849, 128 So. 903; Holmes Barnes 
Shawnee Milling Co., La. App. [391], 392. 


“This being true, would ordinarily feel bound follow the deci- 
sions our own state courts but for the fact that the very purpose 
adopting the Negotiable Instruments Law the different states 
the Union, was done Louisiana Act No. 1904, the 
District Columbia and all other states the Union, was have 
uniform law all states affecting negotiable commercial paper. Even 
though the acts adopted all the states and the District Columbia 
are identical, almost so, the interpretation the different state 
courts has not been the same, doubt due, great extent, 
great many cases having been decided without reference the Negoti- 
able Instruments Law. 

“There apparently conflict the decisions the federal 
courts since the Supreme Court spoke the Douglas Case [Douglas 
Federal Reserve Bank, 271 489, Ct. 554, Ed. 
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1051], above quoted from. all the state courts would follow the 
Supreme Court the United States its interpretation the Nego- 
tiable Instruments Law, far has spoken, there would 
confusion and the Negotiable Instruments Law would serve the pur- 
pose for which was intended when was enacted all the states 
the Union and the District Columbia. 

“We therefore find that, when defendant deposited the draft 
question with the Bank Simsboro and received credit for same, with 
restrictions against checking against said draft, the Bank Sims- 
boro became the owner the draft for value, notwithstanding re- 
served the right charge the amount back defendant the draft 
was returned unpaid. Negotiable Instruments Law, Act No. 
1904, and 26.” 

The Supreme Court undoubtedly gave its approval the above 
rule for refused writ the case, although had refused follow 
late decision rendered that court, well two other decisions 
the appellate courts this State. 

The decisions the United States Supreme Court are accord 
with the finding the lower court, United States Chase National 
and cases cited therein. 

therefore follows that the judgment the lower court 
affirmed, with costs. 


Bank’s Right Set-off Against Indorser 
Matured Note 


bank may not set-off deposit against the depositor’s 
liability indorser until has taken the necessary steps 
charge the indorser. Since the liability indorser 
negotiable note conditional liability, substantial compliance 
with the provisions the Negotiable Instrument Act, relating 
presentment, demand payment, notice the event 
dishonor, indispensable requisite absolute liability 
the indorser. John Wills, Inc. Citizens National Bank 
Netcong, Court Errors and Appeals New Jersey, 
Atl. Rep. (2d) 804. 

this case plaintiff, corporation, had discounted the 
defendant bank two notes which had been given plaintiff its 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §797. 
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customers. month previous the due date the cashier 
the bank, letter, informed the plaintiff that the notes (listing 
them) “held and indorsed you” must paid full 
maturity. They were not paid the date due, and the close 
business that day the bank debited the account the 
plaintiff with the bank. Later that evening the defendant bank 
mailed the plaintiff the notes together with notice that the 
plaintiff’s account was charged with the amount due the 


notes. 

holding that the defendant bank was not entitled set- 
off against the plaintiff’s funds deposit the bank, the 
amount the two unpaid notes which the plaintiff was 
indorser, the court said: 


entirely settled this state that between bank and 
depositor the money deposited the latter with the former creates 
the relationship creditor and debtor between the depositor and the 
bank. also settled that the right set-off does not exist unless 
each the parties owes stated sum the other. both 
law and equity, must understood that right which exists be- 
tween two parties each whom under independent contract owes 
ascertained amount the other set-off his respective debts way 
mutual deduction that any action brought for the larger debt, 
the residue only, after such deduction, shall 
792. this case there were mutual debts; consequently there 
was right set-off. 

The plaintiff admittedly was indorser and notice dishonor 
the paper question was not waived expressly conduct. “Ex- 
cept far excused, dispensed with, waived, the rule under 
the Negotiable Instruments Act 89, common law, that each 
indorser negotiable instrument dishonored nonacceptance 
nonpayment must given notice dishonor, and any indorser 
whom such notice not given discharged from liability thereon. Such 
notice condition precedent the indorser’s liability; for his 
benefit, and the second essential step which must taken order 
charge him with liability the instrument.” Bills and 
Notes, 898, 384. 

The right set-off regulated this state statute, 
indorser warrants that the paper dishonored and the necessary 
proceedings dishonor duly taken, will pay the amount due the 
any subsequent indorser who might compelled pay it. 
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This court, Corn Exchange Natl. Bank Tr. Co. Taubel, 
605, 175 55, 60, speaking through Mr. Justice Heher, had 
occasion say that “An indorser without qualification engages that, 
due presentment, the negotiable instrument shall accepted 
paid, both, the case may be, according its tenor, and that 
dishonored and the necessary proceedings dishonor duly taken, 
will pay the amount thereof the holder, any subsequent 
indorser who may compelled pay it. 7:2-66.] 
The contract indorser separate and distinct from the contract 
contained the note. imposes liability independent that as- 
sumed the maker. The indorser without qualification the ordi- 
nary promissory note undertakes pay the holder the amount thereof 
only the maker fails upon due presentment him for pay- 
ment, and due notice nonpayment given the indorser. The in- 
dorser’s liability therefore contingent the default the maker 
and the taking dishonor the requisite statutory proceedings. 
conditional liability, and substantial compliance with the provi- 
sions the Negotiable Instrument Act [N. 7:2-70 seq.], 
relating presentment, demand for payment, and notice the event 
dishonor, indispensable requisite absolute liability.” 

Adverting the facts this case, conceded the bank that 
the plaintiff’s account was debited the amount the notes, prior 
the time that notice their nonpayment was deposited the post 
office. 7:2-105, 7:2-105, provides: “Where notice 
dishonor duly addressed and deposited the post office, the sender 
deemed have given due notice, notwithstanding any miscarriage 
the mails.” See Simon People’s Bank Trust Co. Passaic, 
116 390, 184 793. Obviously writing giving notice 
dishonor utterly without effect until has been mailed, deposited 
the post office any letter box under the control the post 
office department. Since the notices this case had not yet been de- 
posited the mails the time the plaintiff’s account was charged with 
the amounts the notes, and since indorser not liable note 
another until notice has been given (R. 7:2-66; Corn Exchange 
Natl. Bank Trust Co. Taubel, supra), there was debt due the 
bank from the plaintiff the time the latter’s account was charged, 
and such debit set-off was unauthorized. 2:26-190. 

appears that the notice the plaintiff that its account had been 
debited charged with the amount the notes, was dated July 
and that the previous day plaintiff had issued check the amount 
$1,700, which check was presented about two weeks later. The 
plaintiff’s account, having been depleted the amount the notes 
charged against it, was not sufficient clear the check although other- 
wise would have been. The bank refused payment and the check was 
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August 15, 1939, drew check its own order for the total amount 
its deposit, without regard the amount that had been deducted 
from charged against its account for the notes which was 
indorsed. That check, too, was dishonored and returned the bank, 
marked “insufficient funds.” 

The grounds appeal relied upon and argued the appellant are 
that the learned trial court erred directing verdict favor the 
defendant and against the plaintiff, and that was error deny plain- 
tiff’s motion for directed verdict its behalf. The legal principle 
involved here already has been discussed. the facts this case, 
conclude that the court erred directing verdict against the plain- 
tiff and favor the defendant because the time plaintiff’s ac- 
count was debited right set-off existed favor the defendant 
bank. The relationship the bank the plaintiff was not that 
creditor. The plaintiff was not its debt. Under the circumstances, 
the debiting the account being legally without justification, was 
error refuse plaintiff’s motion for directed verdict its favor. 

The judgment accordingly reversed. Prior the trial the bank 
had returned the plaintiff the amount deposit less the amount 
the deductions mentioned. judgment should now entered favor 
the plaintiff the sum $1,152.87 which the amount the 
attempted set-off. 


Dissenting Opinion: 

The defendant bank discounted certain notes for the cor- 
poration crediting the proceeds its account. The notes were re- 
newed from time time, the last June 13, 1939, which time the 
plaintiff was notified that the notes must paid maturity, July 13, 
1939. were not paid, and the close business that day 
the customer’s account was charged with the amount due the notes. 
Notice this, together with the original notes, was then mailed the 
customer and was apparently received the next day. The present 
action for damages, because the failure pay checks presented 
some weeks later excess the amount then deposit after the 
charge made for the defaulted notes. 

general rule, that bank has the right set off apply 
the deposit its debtor the payment his matured debts, upon the 
theory that, the depositor indebted the bank upon demand 
which due, the funds its possession may properly and justly 
applied payment such debt, and has therefore right retain 
such funds until payment actually made.” Marmon Fanning Co. 
Peoples Nat. Bank Elizabeth, 106 Eq. 170, 175, 150 
402, 

The majority opinion proceeds the theory that the right set- 
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off did not accrue till after the liability the indorser was fixed 
notice dishonor. Even so, think there was sufficient notice and 
presentment charge the indorser. appears that the close 
business the notes were not paid. The bank wrote and mailed the 
indorser letters the following form enclosing the dishonored notes: 
“The Citizens National Bank Netcong, Netcong, J., July 18, 
1939, John Wills, Inc. charge your account and return herewith 
for reasons stated below Note Alberts due day, endorsed 
you. Amt. $572.87 Total $572.87.” Citizens National Bank 
Netcong, Netcong, J., July 13, 1939, John Wills, Inc. 
charge your account and return herewith for reasons stated below 
Note Charles Veigel due day endorsed you. Amt. $580 Total 
$580.” Clearly, the indorser knew that the makers had not paid the 
notes. Hence, the charge. Burgess Vreeland, 71, 
Am. Dec. 408. 


writing merely oral and may given any terms which suf- 
ficiently identify the instrument, and that has been dishon- 
delivering personally through the mails.” (Italics ours.) 

The writings sent identify the instruments and indicate that they 
were not paid and that they had been charged against the plaintiff’s 
account. The plaintiff was not delayed its action against the maker. 
We.deem the notices sufficient. Dodson Taylor, 11, 
816; Haines Dubois, 259; Sussex Bank Baldwin, 


The notes were payable the defendant bank. The drawer appar- 
ently had accounts there. Presentment was not necessary charge 
ment not required order charge the drawer where has 
right expect require that the drawee acceptor will pay the 
instrument.” Also Weed Van Houten, 189, Am. Dec. 
468. 

But presentment, where note payable specific bank 
seems sufficient evidence presentment the note there the 
date maturity and not paid. 

Rosenthal Levine, 128 Me. 447, 148 675, 676, was said: 
note there ready given payment, should the promisor 
come pay Gilbert Dennis, Metc. (Mass.) [495] 496, 
Am. Dec. 329. ‘It sufficient presentment note payable 
cases collected page 857, seq. 
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When the notice indicating dishonor the notes indorsed the 
plaintiff was the mails, the right set-off existed. 
7:2-105. Under the statute the notice deposited the mail fixed 
liability. 

The legal right charge indorser’s account then existed few 
minutes after the actual charge was made. the charge was prema- 
ture harm was done because the bank was closed for the day when 
was made. the next morning, any theory the case, the 
right existed. invalidate the charge premature fraction 
hour would due too great nicety bookkeeping require- 
ments. 

Formal notice protest necessary only the case foreign 
entitled thereto. Fidelity Union Trust Decker Bldg. Material Co., 
from sufficient notice dishonor, necessary fix the liability 
the indorser. Sussex Bank Baldwin, 487. 

also settled that the right the bank charge defaulted 
paper against its customer’s account common law optional and 
well recognized. National Mahaiwe Bank Peck, 127 Mass. 298, 
Am. Rep. 368. Certainly, bank discounting paper for customer 
looks him see payments renewals and unwise defeat 


sound banking practice. 


“The accepted rule most jurisdictions that while bank which 
apply its payment the funds indorser, other person second- 
arily liable the instrument, deposit with the bank, under 
obligation duty, either towards other indorsers towards the per- 
son primarily liable, apply such deposit payment the instru- 
ment.” American Jurisprudence, sec. 645, 467. 

note has been discounted for indorser’s benefit, 
considered that the indorser’s deposit may applied payment 
thereof the option the bank.” Banks and Banking, 
300, 624. 

The checks complained were not presented the bank till after 
the notes discounted for its benefit fell due and were not paid. 
bank was under obligation create overdraft, order honor 
check. Bankers should not obliged suffer the loss 
money because accommodated customers not fulfil their obligations. 

576, writ certiorari denied 265 593, Ct. 638, Ed. 
1198, this rule was applied. The note the learned author the 
question but that bank having deposit the time the maturity 
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negotiable instrument which the holder, funds belonging 
one secondarily liable, may apply deposits the payment the in- 
strument. title, ‘Banks and Banking,’ sec. 224.” 


The cases examined many jurisdictions support the text. 
think the judgment the court below was proper and should 
affirmed with costs. 


“Gift Causa Mortis” Savings Account 


valid gift causa mortis (in anticipation death) 
savings account may made the act the depositor 
delivering his bank cashier’s check for the full amount 
his account payable the donee with instructions deliver 
the check the intended donee. Where the gift causa mortis 
beneficial the donee and imposes burdens upon him, 
acceptance him presumed matter law, being 
sufficient avails himself the gift when becomes known 
him, even subsequent the decease the donor. This was 
decided the Supreme Court Michigan the case Lum- 
berg Commonwealth Bank, 295 Rep. 266. 

this case the depositor had savings account the de- 
fendant bank. Realizing that was suffering the last stages 
tuberculosis and that his death was imminent, the depositor 
visited the bank and had the bank issue its cashier’s check for 
the full amount his account payable his sister who resided 
Poland. The bank issued the check requested and this 
closed his account the bank. The depositor then directed the 
bank hold the check for his sister and the bank did under 
the following written direction: 

the event death, please forward cashier’s check 
numbered 62970 the amount one thousand three hundred 
thirty-four ($1,834.28) dollars and twenty-eight cents, 
sister, Marya Kubicka (address stated). Yours very truly, 
Signed: Michal Kubicki.” 

The depositor never recalled the gift gave the bank any 
other further direction. After the death the depositor, 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§601-603. 
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the executor his estate sought recover from the bank 
the money represented the cashier’s check the ground 
that the money belonged the estate. holding that there 
was sufficient delivery, presumed acceptance, and thus valid 
“gift causa mortis,” the court said: 


gift inter vivos must fully consummated during the lifetime 
the donor and vest ownership the donee beyond the power 
recall the donor. gift causa mortis does not vest absolute title 
the donee praesenti but remains subject recall the donor, 
whether specified not, and rights thereto remain changeable dur- 
ing the lifetime the donor. While true that gift causa mortis 
must delivered for the donee vest title the death the 
donor this does not mean the subject the gift must the hands 
the donee, but sufficient delivery placed the hands 
third party the donor, with written instructions from the 
third party may not depart and which the donor does not change. 

the instance bar the donor was suffering the last stages 
tuberculosis, was aware that his time was limited, the object his 
bounty was foreign country and was impossible place the 
cashier’s check her hands and did the only thing possible 
establish his fixed purpose placing the check with the bank for his 
sister. never changed his purpose and his own act segre- 
gated the money represented the cashier’s check and the bank 
assumed liability directly his Under the evidence his 
intention making the gift and his acts perfecting the same, undis- 
turbed subsequent change, the bank held the gift for the donee and 
now, the donor being deceased, obligated deliver the check 
the sister. 

The subsequent will did not revoke the gift causa mortis. Am. 
Jur., 762; Moore Shifflett, 187 Ky. 216 614; Emery 

“Where gift causa mortis beneficial the donee and imposes 
burdens upon him, acceptance him presumed matter 
law, being sufficient avails himself the guilt when becomes 
known him, even subsequent the decease the donor.” Am. 
Jur., 753. 

What have said carries out the declared intention Mr. 
Kubicki. 

Under the evidence there was valid gift causa mortis, sufficient 
delivery under the circumstances, and acceptance the donee. 

The decree the circuit court affirmed, with costs the im- 
pleaded defendant, Marya Kubicka. 
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Usurious Loan 


Where the purchaser takes from the vendor binding 
obligation repurchase certain future time advance 
greater than legal interest the pretended purchase price 
paid, the transaction usurious its face. 

Plaintiff needed $3,000 effect settlement with his credi- 
tors. accordance with written contract, defendant de- 
posited with plaintiff’s attorney $3,000 used making 
the settlement and plaintiff delivered defendant bill sale 
for the assets his business and transferred the insurance 
thereon. the same time plaintiff gave defendant fifty 
checks payable weekly and aggregating $3,400. Defendant 
agreed turn that upon payment the $3,400 would re- 
convey and reassign the assets and insurance plaintiff. 

was held that the transaction was usurious loan and 
not sale and therefore plaintiff was entitled recover the 
alleged usurious Saunders Resnick, Superior 
Court Pennsylvania, Atl. Rep. (2d) 676. 

Further facts and the reasoning upon which the decision 
was based may read the following paragraphs quoted from 
the court’s opinion: 


Plaintiff needed $3,000 effect settlement with his creditors. 
written contract between the parties made January 25, 1938, de- 
fendant agreed and did deposit with plaintiff’s attorney $3,000 
used making the settlements. Plaintiff agreed secure dis- 
charge from least per cent his creditors and satisfy full 
the claims those who would not compromise and deliver defend- 
ant bill sale for the assets plaintiff’s business and transfer 
him the insurance thereon. the same time gave defendant 
fifty checks for $68 each, payable weekly beginning January 31, 1938, 
and ending January 1939, aggregating $3,400. Defendant agreed 
turn that upon payment the $3,400 would reconvey and re- 
assign the assets and insurance plaintiff. Settlement was made with 
creditors and the checks were paid full, giving defendant 
return profit $400, $310 more than legal interest. 

September 19, 1938, second agreement the same character 
was made between the parties whereby defendant furnished plaintiff 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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$2,500 and plaintiff gave defendant his promissory note for $2,800 
and fifty-six checks for $50 each, payable weekly, net profit 
return $300. ‘The same property and insurance policies were 
retained until the note was paid. Later defendant loaned plaintiff 
$200. agreed this was straight loan. 

March 1939, the assets were destroyed fire. The policies 
were payable plaintiff and defendant “as their interests may ap- 
pear.” Dispute arose between the parties their rights the 
sum due from the insurance company and “in compromise and settle- 
ment the dispute between the parties, was orally that the 
defendant should retain out the proceeds said insurance money 
the sum $2,675 and deliver the balance $33 plaintiff’s attor- 
ney. The effect this was discharge the original indebtedness 
full, that say, pay the sums $3,400, $2,800, and $200 and 
thereby give the defendant $455.52 more than legal interest 
per cent. 

the oral agreement for the settlement the dispute the 
insurance money “it was agreed that the retention the said sum 
$2,675 the defendant out the proceeds the said draft, and the 
payment $33 the defendant the plaintiff’s attorney and the 
delivery the defendant the plaintiff’s attorney the aforemen- 
tioned checks and other papers should operate full release all 
claims which the plaintiff and defendant had, one against the other, 
arising out the said written agreements January 25, 1938, and 
September 19, 1938.” ‘There not any dispute the amounts 
the various sums which passed between the parties the 
amounts which would represent usurious interest the transaction 
was fact loan. also admitted that the suit was brought 
within the time prescribed the statute for the recovery usurious 
interest. 

The appellant’s argument threefold. insists (1) that the 
first two transactions were not loans but that the transactions consti- 
tuted sale and purchase; (2) that the discharge plaintiff’s obli- 
gation part means the insurance money was not payment 
plaintiff usurious interest; and (3) that the oral compromise 
made when the insurance money was distributed was valid and effective 
release and bars recovery. 

(1) There not single averment the pleadings that will serve 
distinguish this case from the ordinary case loan where collat- 
eral deposited with the lender security for the money advanced. 
The studious effort the defendant avoid the use the word 
“loan” avail him. Looking the substance rather than 
the form clear that the transaction was loan and not sale. 
The plaintiff bound himself repay the amount given him and the de- 
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fendant bound himself reconvey the property when the money was 
repaid. accept defendant’s own theory, was pay for the 
property $5,500 and reconvey for $6,200. usurious nature 
the contract especially clear when the purchaser reserves the right 
compel repurchase such higher price. So, when the purchaser 
takes from the vendor binding obligation repurchase certain 
future time advance greater than legal interest the pretended 
purchase price paid, the transaction usurious its face.” 
185, Usury, 80. 

The applicable law admirably stated the late Mr. Justice 
Barnes Simpson Penn Discount Corp., Pa. 172, 175, 
796, 798: “The statute against usury forms part the public 
policy the state and cannot evaded any circumvention 
waived the debtor. Lafferty, 302 Pa. 354, 359, 153 557. 
immaterial what form pretence the usurious interest cov- 
ered the contract. Earnest Hoskins, 100 Pa. 551, 559. 
usury generally accompanied subterfuge and circumvention 
one kind another present the color legality, the duty 
the court examine the substance the transaction well its 
form. immaterial under what form pretense usury 
compelled. can any means discovered our courts will refuse 
enforce its payment. Uhlinger, 115 Pa. 270, 273, 

(2) The contention that the usurious interest was not paid 
plaintiff but the insurance company without any merit. The 
transaction was essentially the same any case which collateral 
applied the payment the principal obligation. was 
property which was insured and was insurance paid for the plain- 
tiff that property which discharged the obligation. This amounted 
payment plaintiff. well established that “where the mort- 
gagor obtains insurance the mortgaged property under policy 
containing the usual clause making any loss due him payable the 
mortgagee his interest may appear, the proceeds such insurance, 
when received the mortgagee, amount payment the mort- 
gage debt, extinguishing pro tanto.” Note, 1296. The 
same rule should apply here. 

(3) Was the oral settlement binding and effective? was, 
might well repeal our usury laws. The pleading says that dis- 
pute arose and compromise was made, but facts setting forth the 
were pleaded. The only possible inference that there was 
dispute related the usurious interest that was claimed. hold 
that settlement based such dispute valid would nullify the 
statute against usury. the relation lender and borrower 
has ceased, the remains subject the same pressure, and the 
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reason for affording him protection against the illegal demands the 
lender continues exist. other words, the legislative intent 
effectively prevent the payment and collection usury, disclosed 
the statute, fully and completely carried out, the right 
borrower pursue the excessive interest must not defeated 
permitting the lender demand, and the borrower give, release 
other acquittance, long the lender retains the usury. Any 
other interpretation destroys the protection the statute.” Thomp- 
son Prettyman, 231 Pa. 79A. 874, 876. 


Deposits Are Not Borrowed Capital 


Regulations the Excess Profits Tax, officially issued 
Guy Helvering, Commissioner Internal Revenue, 
have specifically excluded deposits “borrowed capital” 
determining the “invested capital” optional basis for figuring 
tax exemption allowance, 

stated the regulations, capital does not 
include indebtedness incurred bank arising out the 
receipt deposit and evidenced, for example, certificate 
deposit, passbook, cashier’s check, certified check.” 

The term “certificate indebtedness” was defined in- 
cluding only instruments having the general character in- 
vestment securities issued corporation distinguishable 
from instruments evidencing debts arising ordinary trans- 
actions between individuals, 

The law passed defined borrowed capital including: 
“The amount the outstanding indebtedness the taxpayer 
which evidenced bond, note, bill exchange, debenture, 
certificate indebtedness, mortgage, deed trust.” 

addition repeating the statutory definition the 
meaning borrowed capital, the regulations add: 


“In order for any indebtedness included borrowed capital 
must bona fide. must one incurred for business and not 
merely increase the excess profits credit. indebtedness the 
taxpayer assumed another person ceases borrowed capi- 
tal the taxpayer. For such purpose assumption indebtedness 
includes the receipt property subject indebtedness. 
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outstanding certificates designated such names de- 
benture preferred stock guaranteed preferred stock constitute 
borrowed capital depends upon whether the holder has proprietary 
interest the corporation has the rights creditor, determined 
the light all the facts. The name borne the certificate 
little importance. More important attributes considered are 
whether not there maturity date, the source payment any 
‘interest’ ‘dividend’ specified the certificate (whether only out 
earnings out capital and earnings), right enforce payment, 
and other rights compared with those general creditors.” 


Amendments Banking Law Recommended 
Comptroller 


his annual report Preston Delano, the 
Currency, recommended five legislative amendments bank- 
ing law. Among the recommendations are the elimination 
the operation banks holding companies and the authoriza- 
tion the Comptroller the Currency, his discretion, 


forbid national bank declare pay dividends its capital 
stock until there has been satisfactory compliance with his 
requirements. 

The legislation the annual report 
follows: 


(1) Section 333 Revised Statutes 1873, amended (U.S. 
title 12, sec. 14) stipulates that the Annual Report the Comptroller 
the Currency made Congress “at the commencement its 
session.” requirement has resulted the report year being from 
the end one October the end the next October. However, 
many our statistical reports are the end June the end 
December. Moreover, the reports the Board Governors 
the Federal Reserve System and the Federal Deposit Insurance Cor- 
poration are calendar-year basis. For the sake uniformity 
and because the greater usefulness calendar-year statistics, 
recommend that the words quoted above deleted from the afore- 
cited statute. 

(2) The Governor the Farm Credit Administration charged 
with supervision credit unions organized under the Federal Credit 
Unions Act (U. title 12, secs. 1751 seq.). Comptroller 
the Currency supervises credit unions organized under the District 
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Columbia Credit Union Act (D. Code title secs. 381 seq.). 
Whereas the Federal Credit Union system nation-wide, the District 
Columbia Credit Union system limited the city Washington. 
order that there uniformity supervision over all credit unions 
located the District Columbia, suggested that the functions 
the Comptroller with respect District Columbia credit unions 
transferred the Governor the Farm Credit Administration. 

(3) The Federal Home Loan Bank Board exercises supervision 
over Federal savings and loan associations organized under the Home 
Owners’ Loan Act 1933 (U. title 12, sec. 1464). The Comp- 
troller the Currency supervises building and loan associations 
organized under sections seq. title the District Colum- 
bia Code. order that there uniformity supervision over build- 
ing and loan associations located the District Columbia, rec- 
ommended that the functions the Comptroller with respect Dis- 
trict Columbia building and loan associations transferred the 
Federal Home Loan Bank Board. 

(4) order eliminate one the undesirable features the 
banking field which has been revealed congressional investigations 
and which April 1938 was made the subject recommendation 
Congress the President the United States, suggested 
consideration given the enactment legislation which will 
prohibit the operation banks holding companies. 

(5) Although the vast majority banks which are supervised 
the Comptroller the Currency, there need for applying 
sanctions enforce compliance with national banking laws and safe 
and sound banking practices, from time time situations arise requir- 
ing the application effective sanctions. The existing sanctions are 
either inadequate too drastic for any but the most extreme cases, 
chiefly because they involve the termination dissolution the asso- 
ciation rather than the correction remediable evil banking oper- 
ations practices. Even the removal bank officials under the pro- 
cedure outlined section the Banking Act 1933 would not 
always serve bring about affirmative improvement criticized 
conditions the institution. 

extremely desirable that the functions the Comptroller 
the supervision national banks implemented with power which 
would assure compliance with legal requirements and yet would not 
seriously disrupt the financial structure community destroy 
necessary and most respects well-run banking institution. 

therefore suggested that the Comptroller the Currency 
authorized, his discretion, forbid national bank declare 
pay dividends its capital stock until there has been satisfactory 
compliance with his requirements. Responsibility for the legality and 
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propriety each dividend should continue ‘to rest upon the board 
directors the particular bank present, except where affirma- 
tively appears the Comptroller that the declaration dividend 
should not permitted because the existence violations law 
unsafe unsound banking practices which, continued, would 
endanger the safety the bank and its depositors. will noted 
that the proposed measure would effectively accomplish its purpose 
and yet would not possess the drastic characteristics existing 
sanctions. 


Agents Authority Sign Promissory Note 


The power binding principal promissory note can 
only conferred direct authority the party bound, 
necessary implication when the duties which admittedly 
the agent may perform cannot discharged without the exer- 
cise such power. Cameron Lanier, Supreme Court 
Arizona, 108 Pac. Rep. (2d) 579. 

this case the agent had been acting for his principal 
collecting accounts and paying its maintained 
account the name the company, with bank which 
deposited the receipts the business, and from which was 
authorized draw pay its bills. was held that the nature 
the business conducted the agent was not such that 
necessarily carried with the power borrow money and bind 
his principal promissory note. its opinion, the court 
wrote: 


the present case there contention that any direct authority 
ever was shown, but urged that Spidell had the implied authority 
borrow money and execute promissory note therefor. The over- 
whelming weight authority that the power binding principal 
promissory note can only conferred direct authority the 
party bound, necessary implication when the duties which 
admittedly the agent may perform cannot discharged without the 
exercise such power. Williams Dugan, 217 Mass. 526, 105 
615, 1916C, 110; Paige Stone, Metc., Mass., 160, 
Am. Dec. 420; Security Bank Trust Co. Laney, 214 Ala. 561, 
108 So. 367. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §56. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


SUSPENSION STATUTE LIMITATIONS 


United Trust Corporation Burgess, Supreme Court, Supp. 
(2d) 


Where the maker note authorized the holder sell his col- 
lateral case default, sale and application the proceeds did 
not constitute voluntary payment sufficient start the statute 
limitations running anew. 

this case the maker promissory note deposited certain 
shares stock collateral security for payment thereof. The note 
contained provision authorizing the sale the collateral without 
notice holder’s option non-performance the maker’s promise 
pay. was held that the application the proceeds the sale 
the collateral reduction the amount the unpaid note did 
not constitute part payment sufficient toll the statute limita- 
tions revive the obligation after the six-year statute limitations 
had run. 


Action note the United Trust Corporation against William 
Burgess, Jr. defendant’s motion under Rules Civil Practice, 
rule 107, dismiss the complaint the ground that the cause action 
barred the statute limitations. 

Motion granted. 


DEYO, J.—The action brought promissory note dated 
Elmira Heights, New York, March 13, 1927, the amount $479.72, 
made the defendant favor the plaintiff, whereby the defendant 
promised pay the sum due demand, with interest the rate 
per cent. The note further provided: ‘‘I having deposited with this 
obligation Collateral Security, Shares United Trust Corporation 
Preferred Class ‘A’ authority sell the same without 
notice, either private sale, otherwise, the option 
the holder holders hereof, the non-performance this promise, 
they giving credit for any balance the net proceeds such sale 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1406. 
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remaining after paying all sums due from the said holder 

The note was executed the State New York and was mailed 
the plaintiff its Massachusetts office with letter from the defendant 
stating, ‘‘Enclosed Please find signed note, this will take place 
the old note due May 6th.’’ receipt thereof plaintiff returned the 
old note the defendant mailing the same from Boston the defend- 
ant New York, together with letter stating: ‘‘We have your letter 
April 2nd with new note for $479.72 enclosed, and are returning 
herewith your old note.’’ part the principal interest was paid 
excepting the sum $5.41 paid April 1927, and May 25, 1939, 
the plaintiff sold the collateral security for $40, which was credited upon 
the note. 

fair assume that the parties did not intend the note sued 
become operative until the delivery the plaintiff its Boston ad- 
dress, and the return the earlier instrument. fact, the redelivery 
the earlier note was the consideration for the note question. The 
contract, therefore, was Massachusetts contract. Staples Nott, 128 
403, 404, 515, Am. St. Rep. 480; Wayne County Sav. 
Bank Low, 566, Am. Rep. 533; Beale, Conflict Laws, 
313.1; Restatement the Law, Conflict Laws, 313. 

The note silent the place payment and there nothing 
before the court indicate that the parties intended this phase the 
contract governed the law any forum other than that the 
place where the contract was made. Swift Co. Bankers Trust Co., 
280 135, page 140, 992; Hibernia National Bank 
Lacombe, 367, page 376, Am. Rep. 518. Nevertheless, 
even though this Massachusetts contract, elementary that the 
statute limitations the forum wherein the action brought 
applicable. Miller Brenham, 83; Anglo California Nat. 
Bank Klein, 162 Misc. 898, page 905, 296 191; Beale, 
Conflict Laws, 603.1. Section 48, Civil Practice Act, requires that 
this type action commenced within six years after the cause 
action has Whether not additional limitation should 
imposed under Section the Civil Practice Act cannot deter- 
mined since the Massachusetts statute has not been brought the atten- 
tion the court. 

Since this was demand note the cause action accrued and the 
statute limitations commenced run immediately its delivery. 
Shutts Fingar, 100 539, 588, Am. Rep. 231; Sewell 
Swift, 151 App. Div. 584, 371; Church Stevens, Misc. 
572, 107 310. Consequently, the action brought was 
1940, obviously barred unless the sale the collateral the defend- 
ant 1939 and the application the proceeds reduction the 
amount claimed revived the debt against which the statute had already 
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run. Voluntary partial payment note payment interest 
thereon will revive obligation against which the statute has run. 
Heidenreich Sutter, 254 App. Div. 620, 86; Strong 
Smith, 149 Mise. 80, page 82, 266 745. This based upon 
the theory that such partial payment amounts acknowledgment 
liability, from which implied new promise pay. 
Fairley, 442; Carmody 494. Such payment, however, must 
evidenced ‘‘clear and proof (Woods Feeney, 249 
App. Div. 746, 291 964), and must appear have been the 
deliberate, voluntary act the debtor evidencing intention his 
part acknowledge the existence the greater indebtedness. Adams 
Olin, 140, 150, 448; Palmer, 157 Mise. 133, 
283 114, affirmed 246 App. Div. 379, 286 453, affirmed 

Under the New York decisions the application collateral does not 
constitute part payment sufficient toll the statute revive the debt, 
even though the instrument contained security agreement similar 
the one set forth the note the instant case. Brooklyn Bank 
Bank Finkelstein, 461, 185 640, affirmed 160 App. 
Povill, Cir., 105 157. 

But, says the plaintiff, this question payment and payment 
governed the law the place where the contract 
performed, not the law the forum. sure, generally held 
that the law the place performance governs determining what 
constitutes payment. Casper Kuhne, 159 App. Div. 389, 144 
502; Beale Conflict Laws, 361.1 Payment this sense, however, 
relates what necessary discharge obligation. Here, are 
confronted with payment the sense what sufficient relieve 
person from the bar our own statute limitations, what sufficient 
revive extinct obligation, what sufficient constitute new 
promise. short, what are called upon here construe our 
own statute limitations and doing the true rule follow 
adopt the construction which our own courts have given it. Howe 
Welch, Abb. 397, How. Prac., 465, affirmed Daly 

determination that the law New York governs this respect 
not essential, since examination the Massachusetts cases does 
not indicate that contrary result would reached applying the 
law that State. Distinguishing features and special circumstances 
are present all three cases relied upon the plaintiff. Furthermore, 
each one them had with collateral which was realized upon 
before the statute had run. those cases was held that part pay- 
ment tolled the statute. was not held that part payment revived the 
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debt. This important distinction which has been specifically noted 
the American Law Reports wherein Massachusetts listed among 
the majority states holding that the application the proceeds from 
the sale collateral will not revive debt barred the statute and 
among the minority holding that such application will toll the statute. 
setts which has come the court’s attention, wherein the question was 
specifically passed upon, Campbell Baldwin, Mass. 199. There 
mortgage was given collateral security for note. After the statute 
had run the mortgaged premises were sold and the proceeds were applied 
payment. The court held that this was not sufficient part pay- 
ment revive the obligation. Clearly, this view represents the better 
reasoning and accord with the generally accepted rule. contrary 
holding would obviously result untold confusion and uncertainty, for 
were held that the application collateral part payment was 
sufficient support new promise, would virtually impossible 
set any time limit for the termination liability collateral note. 
the Legislature believed that after specified period had elapsed the 
court longer achieve substantial justice concerning rights arising 
home where the evidence most likely available, the same result 
must certainly follow when the cause action accrued another juris- 
diction. Beale Conflict Laws, 603.1. 

answer say that the parties have agreed take the case 
from the statute the execution the note. For the authority given 
the plaintiff sell the collateral greater than that enjoyed 
common-law pledge, except that the plaintiff was authorized sell 
either public private sale and without notice the pledgor. The 
note itself conferred additional right bind the defendant far 
the statute limitations concerned. Brooklyn Bank Barnaby, 
Wood Limitations, 101. 

The defendant’s motion dismiss the complaint granted, with 
costs. 


COMPUTING INTEREST 360-DAY BASIS 


Swistak Personal Finance Co., Supreme Court, Supp. 


Where interest the highest legal rate computed the basis 
360 days the year, the transaction not usurious. 

Interest charges loan plaintiff were computed defend- 
ant under the so-called ‘‘Meilicke’’ System, which consists com- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1566. 
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puting fractions the basis 30-day month, without interest 
charge for the day any month, that actually interest 
charged only for 360 days year. was held that interest 
charges this basis were not excessive and illegal and hence loan 
was not usurious. Banking Law, Y., 352; General Construc- 
tion Law, 31. 


i 


Action John Swistak and another against the Personal Finance 
Company for cancellation note and chattel mortgage securing the 
note, and refund payments principal and interest. 

Defendant’s motion for summary judgment granted. 

Louis Brass, Brooklyn, for plaintiffs. 

Livingston Livingston, New York City (Sylvia Livingston, 
New York City, counsel), for defendant. 


MAY, J.—In this action plaintiffs, borrowers from defendant, 
licensed lender under the provisions article the Banking Law, 
seek cancellation their promissory note and chattel mortgage secur- 
ing same, plus refund their payments principal and interest, 
claiming that defendant’s interest charges have been excessive and 
illegal. The facts the case are conceded. 

Section 352 the Banking Law fixes the chargeable interest rates 
exceeding three per centum per month any part the un- 
paid principal balance the loan not excess one hundred and 
fifty dollars and two and one-half per centum per month any re- 
mainder the unpaid principal balance the loan’’ and furthermore, 
penalty for excess charges, deprives lender the right collect 
principal interest. 

Plaintiffs assert that defendant’s charges interest are based 
30-day month 360-day year and that such method charging in- 
terest has long been held usurious. New York Firemen Ins. Co. 
Ely Parsons, 1824, Cow. 678; Bank Utica Wager, 1824, 
Cow. 712, affirmed 1826, Cow. 398; and Utica Ins. Co. Tilman, 
1828, Wend. 555. 

However, study the statute well the facts this case 
not support plaintiffs’ conclusions and, addition, demonstrate that 
the above-quoted cases are inapplicable the present issue. 

Section 352 fixes monthly, not annual rate. says the charge 
may per cent. per cent., the case may be, ‘‘per 
What month and what month meant? Section the General 
Construction Law says ‘‘unless otherwise provided the term month 
means calendar month and not lunar month.’’ Therefore, the loan 
having been made the day December, payment the 
day each month thereafter would constitute payment one 
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month after the previous payment, whether the number days elapsing 
was 28, 29, 31. 

The difficulty arises where payments are made, not the corre- 
sponding day succeeding month, but several days earlier later. 
are then faced with computation fraction month for 
interest purposes. Thus, five days may figured 5/28, 5/29, 5/30 
5/31 month, depending the number days the particular 
month. This would result different interest charge for the same 
length time. payment made March instead March 11, 
one month and two days after February 11, could computed fol- 
lows: (a) 2/29 months, there being days between February and 
March 11; (b) 2/31 months, there being days March. The latter 
method urged plaintiffs the proper one. 

However, the Legislature did not prescribe any particular method 
and section 352 seems based the theory that all payments would 
made promptly when due. Such legislative oversight may ex- 
‘‘The law-makers cannot always foresee all the possible ap- 
plications the general language they use; and frequently becomes 
the duty the courts construing statutes limit their operation, 
that they shall not produce absurd, unjust inconvenient results 
not contemplated intended’’ Lake Shore Ry. Roach al., 

Defendant has submitted charts and computations showing various 
methods determining fractions month. All said methods appear 
arrive substantially the same results. There are variances times, 
but the main the ultimate differences seem slight and certainly not 
justify accusation usury illegality for the use said methods. 

Defendant uses the so-called System, which consists 
computing fractions the basis 30-day month; but distin- 
guished from the old cases cited the outset this opinion, does not 
charge interest for the day any month, that actually interest 
charged only for 360 days year. 

Accordingly, there duplication interest. hold that the 
use this method illegal act resulting forfeiture the loan, 
the absence method computation prescribed the Legisla- 
ture, would arrive ‘‘absurd, unjust inconvenient results not 
contemplated 

Furthermore, this same method has already been the subject con- 
siderable judicial interpretation and has been sustained legal. Cot- 
ton Commonwealth Loan Co., 1934, 206 Ind. 626, 190 853; 
Figg Nicholes, 1936, 101 Ind. App. 706, 200 431; Broce 
Master Loan Service, 1930, 171 Ga. 22, 154 324; Stembridge 
Family Finance Co., 1934, Ga. App. 353, 175 663; and Giaco- 
petti Personal Finance Co. [unreported], Municipal Court Phila- 
delphia [1935]. 
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CORRESPONDENT BANK NOT AGENT 


McDonald Service Co, Peoples National Bank Rock Hill, C., 
Rep. (2d) 556 


bank located one State does not business another 
merely because has correspondent such other State with which 
keeps active account, and which transacts for the business 
usually transacted correspondent bank. 


Services rendered North Carolina trust company for de- 
fendant national bank South Carolina consisted acting 
depository, honoring checks defendant drawn it, charging cur- 
rency defendant and when requested, and discounting notes 
defendant’s customers for defendant. was held that the rela- 
tionship between the trust company and the defendant was that 
creditor and debtor and not that principal and agent. The trust 
company, therefore, was not local agent for defendant within the 
meaning the statute prescribing the method service process 
nonresident corporations and providing that summons shall 
served upon officer local agent the corporation. 


Action McDonald Service Company against Peoples National 
Bank Rock Hill, From judgment sustaining defendant’s 
motion, made special appearance, vacate purported service 
process and dismiss the action, plaintiff appeals. 

Affirmed. 


Motion, made special appearance, vacate purported service 
process and dismiss the action. 


The facts found the court below upon uncontroverted evidence 
appearing affidavit and stipulation the parties may sum- 
marized follows: 

The defendant, Peoples National Bank Rock Hill, South Carolina, 
nonresident corporation with its domicile and place business 
the City Rock Hill, South Carolina, and the American Trust Com- 
pany Charlotte banking institution organized under the laws 
North Carolina, with its principal place business the City 
Charlotte, North Carolina. For period twenty years the American 
Trust Company has performed the following services for the defendant: 
(a) acted depository; (b) received money the defendant for de- 
posit; received checks, drafts and acceptances for collection and 
(d) honored checks the defendant drawn it; (e) charged 
currency defendant and when requested; (f) discounted notes 
defendant’s customers for defendant. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §297. 
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When items for collection and credit were received those drawn 
other banks within Charlotte were collected through the Charlotte clear- 
ing house and those drawn out town banks were credited and 
lected either through the Federal Reserve System through some other 
bank. 

October 1940, the date service summons, the American 
Trust Company received from the defendant three cash letters with 
number checks, deposit tickets. The amount these 
checks was placed defendant’s credit and collected the usual 
course. the same day received letter with collection items 
which were collected the American Trust Company and placed 
defendant’s credit and which were collected and credited Octo- 
ber Likewise, October paid check defendant the 
amount $90,000 and charged back defendant two items which 
had been previously credited its account. that date had 
deposit the credit defendant amount excess $500,000. 

One the cash collection letters received the American Trust 
Company from the Peoples National Bank October 1940—which 
was typical others—was the form follows: (From) Peoples 
National Bank, Rock Hill, C., September 30, 1940, (To) American 
Trust Company, Charlotte, North Carolina. ‘‘We enclose for collec- 
tion and (credit our account) items follows (here were listed 228 
items for collection aggregating the sum $10,976.71), John Barron, 

Service was had this action October 1940 delivering 
the summons and verified complaint Campbell, who 
secretary-treasurer the American Trust Company, upon the theory 
that the said bank local agent the defendant within the meaning 
483. 

When the cause came heard the court below, upon the 
facts found, the court concluded that the American Trust Company 
not local agent the defendant within the meaning 483 
and thereupon entered judgment sustaining the motion the defendant 
and invalidating the service process. Plaintiff excepted and appealed. 

Jno. Small, Jr., Charlotte, for plaintiff-appellant. 

Whitlock, Dockery Shaw and Lenoir Wright, all Charlotte, 
for defendant-appellee. 


BARNHILL, J.—The only question presented this appeal this: 
the American Trust Company, the uncontroverted facts found 
the court, local agent the defendant, foreign corporation, upon 
whom valid service summons may had under the provisions 
483? The court below answered this question the negative. 
this conclusion concur. 

The exact provisions 483, they relate the service 
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process upon foreign corporation, have heretofore been outlined and 
1020; Tinker Rice Motors, 198 73, 150 701; Steele 
Luzier’s, 212 634, 323. Further repetition would 
serve good purpose. 

The term used the statute, pertains place and local 
agent receive and collect money termini means agent re- 
siding either permanently temporarily within the State for the pur- 
pose his agency. Moore Freeman’s Nat. Bank, 590, 592; 
Tinker Rice Motors, supra. The term used 483 
contemplates some control over and discretionary power respect 
the corporate functions the defendant. local agent one who 
stands the shoes the corporation relation the particular mat- 
ters committed his care. must one who derives authority from 
his principal act representative capacity. Watson Plow Co., 
113 Wash. 110, 193 222, and who may properly termed repre- 
sentative the foreign corporation. St. Clair Cox, 106 350, 
Ct. 354, Ed. 222; 113 41. must have the 
power represent the foreign corporation the transaction some 
part the business contemplated its charter, Booz Texas 
Co., 250 Ill. 376, 460; and must represent the corporation 
its business either general limited capacity. Peterson 
Thus the question determined from the nature the business 
and the extent the authority given and exercised. Blades 
Lumber Co. Co., 204 285, 168 219. merely 
question whether the power receive service process can reasonably 
and fairly implied from the character the agency question. 
Connecticut Mutual Life Ins. Co. Spratley, 172 602, Ct. 
308, Ed. 569; Board Trade Hammond Elevator Co., 198 
424, Ct. 740, Ed. 1111. 

the absence any express authority the question depends upon 
review the surrounding facts and upon the inference which the 
court might properly draw from them. appear that there 
law the State respect the service process foreign corpora- 
tions, and that the character the agency such render fair, 
reasonable and just imply authority the part the agent 
receive service the law will and ought draw such inference 
imply such authority, and service under such and upon 
agent that character will sufficient. Connecticut Mutual Life 
Ins. Co. Spratley, supra; St. Cox, supra. 

Furthermore, the provisions for the service summons upon agents 
nonresident corporations must not encroach upon the principles 
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natural justice which require notice suit party before can 
bound it. They must reasonable and the service provided for 
should only upon such agents may properly deemed representa- 
tives the foreign corporation. St. Clair Cox, supra; Whitehurst 
Kerr, 153 76, 913, 914; Higgs Co. Sperry Co., supra; 
Steele Telegraph Co., supra. 

definition local agent, used the statute under considera- 
tion, which has been followed and approved the courts this and 
other states, given Hoke, J., Whitehurst Kerr, supra, 
follows: ‘‘While there some apparent conflict decision con- 
struing these statutes providing for service process corporations 
arising chiefly from the difference the terms used the various 
statutes the subject, the cases will found general agreement 
the position that defining the term ‘agent’ not the descriptive 
name employed, but the nature the business and the extent the 
authority given and exercised which determinative, and the word 
does not properly extend subordinate employe, without discretion, 
but must one regularly employed having some charge measure 
control over the business intrusted him, some features 
it, and sufficient character and rank afford reasonable assurance 
that will communicate his company the fact that process has been 
served upon him. (19 Ene. Pl. Pr. pp. 665-676, 677; Simmons 
supra; Angerhoefer, Jr. Bradstreet Co. (C. C.) 305; Hill 
St. Louis Ore Steel Co., Mo. 103, See also Ring 
Furniture Co. Bussell, 171 474, 484; Royal Furniture 
Co. Furniture Co., 180 531, 105 176; Tinker Rice 
Motors, supra; Mauney Luzier’s, supra. 

Applying this definition local agent, although appeared that 
the relationship, some aspects, was that principal and agent, 
has been held that caretaker serving without compensation and who 
has sold and received pay for one two articles and applied the pro- 
ceeds payment the corporate watchman, Kelly Lefaiver Co., 
144 510; foreman the corporation who acts under 
orders superintendent who present the time, Simmons Box 
Co., supra; attorney for foreign corporation who has claims 
this State, Moore Freeman’s Nat. Bank, supra; book- 
keeper nonresident defendant who not clothed with authority 
generally make collection who this State for the purpose 
particular account, Tinker Rice Motors, Inc., supra; 
representative foreign corporation who solicits orders filled 
the shipment goods from the home office, Mauney Luzier’s, 
supra; and broker commission merchant who maintains local 
office his own expense and solicits orders for the sale goods within 
the State foreign corporation, such orders being subject ap- 
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proval the corporation its office another State and the goods 
sold being shipped from the other State directly the purchasers and 
the corporation makes all collections through its home office, Anno. 
1038, are not local agents upon whom service process may 
had. 

And, dealing with situation similar but somewhat stronger than 
the one here presented, was held Bank America Whitney 
Central National Bank, 261 171, 173, Ct. 311, Ed. 
594, that bank located one State does not business another 
merely because has correspondent such other State with which 
keeps active account, and which transacts for the business 
usually transacted bank. There Mr. Justice Bran- 
deis said: ‘‘The Whitney Central had what would popularly called 
large New York business. The transactions were varied, important 
and extensive. But had place business New York. None 
its officers employees was resident there. Nor was this New York 
business attended any one its officers employees resident 
elsewhere. Its regular New York business was transacted for its 
six independent New York banks. They, not the 
Whitney Central, were doing its business New York. this respect 
their relationship comparable that factor acting for absent 
The jurisdiction taken foreign corporations, the ab- 
sence statutory requirement express consent, does not rest upon 
fiction constructive presence, like ‘qui facit per alium facit per se.’ 
flows from the fact that the corporation itself does business the 
state district such manner and such extent that its actual 
presence there established. That the defendant was not New 
York, and hence was not found within the district, Certainly, 
the correspondent bank, the facts stated, conducting its own 
business and not the business its customer, doing not the 
agent such customer. 

While this court has held that certain respects connection with 
transactions between one who delivers bank negotiable paper for 
and the bank, the relationship that principal and agent, 
this principle applied purely for the purpose determining the rela- 
tive rights and liabilities the parties connection with the transac- 
tion. Under the facts found the court the relationship between the 
American Trust Company and the defendant was that depository 
bank and customer—creditor and debtor—and not that principal and 
agent. The services rendered the American Trust Company the 
defendant were those depository bank. the various transactions 
outlined the American Trust Company was engaged the discharge 
the very functions for which was organized. was conducting 
its business and not the business the defendant. sense can 
said that was the local agent the defendant within the meaning 
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483. hold would make every bank local agent for 
many, not all, its corporate depositors, upon which service 
cess could had. This would extend the meaning and purpose the 
statute far beyond that contemplated the Legislature. 

The correlated question—is the defendant doing business North 
Carolina—is presented the briefs. This question need not dis- 
sufficient say that the American Trust Company was 
not the agent the defendant respect the transactions outlined 
then follows matter course that the defendant not doing 
business North Carolina. 

The judgment below affirmed. 


TIME AND PLACE RENEWAL NOTE 


State Ohio Eubank, Supreme Court Michigan, 294 
Rep. 166 


The place contracting renewal note where received 
the which usually the place from which returns 
the old note the debtor. The renewal note comes into effect 
the time the actual substitution the renewal note for the old 
note the possession the 

this the original obligation was incurred when the parties 
were Ohio. Renewal notes were prepared the payee bank 
Ohio and mailed defendant Michigan where they were signed 
and returned mail Ohio. was held that the renewal note 
was Ohio contract. Hence, judgment the note confessed 
Ohio virtue the purported warrant attorney must re- 
spected Michigan since the warrant attorney conferred the 
necessary jurisdiction the Ohio court and judgment therefore 
was within the full faith and clause the Federal Constitu- 


Appeal from Court, Wayne County; Leonard Verdier, 
Judge. 

Assumpsit the State Ohio, the relation Squire, 
Superintendent Banks the State Ohio, charge the liquida- 
tion the Commercial Banking Trust Company Sandusky, Ohio, 
against Frank Eubank, also known Eubank, and others, 
Ohio judgment founded upon promissory note executed 1930 
defendants. From the judgment, the plaintiff appeals. 

Reversed and new trial ordered. 

Argued before the Entire Bench. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1347. 
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Donald Hyde, Detroit, for plaintiff and appellant. 
Beaumont, Smith Harris, Detroit (Charles 
Detroit, counsel), for defendants and 


BUTZEL, J.—Plaintiff brought assumpsit Ohio judgment 
founded upon promissory note executed 1930 defendants. The 
note was the culmination series renewals obligation origi- 
nally The original transaction took place Ohio 
where the defendants resided the time. They moved Michigan 
1925. The original obligation contained the same instrument power 
attorney confess judgment, conceded valid under Ohio law. 
Renewal notes mailed them Detroit were signed and returned 
mail the payee, Ohio bank. The renewals were the same form 
instrument the original obligation. Each time renewal note 
was received, was substituted the files the bank for the old, and 
entry was made the new loan ledger; generally the old note was 
mailed back defendants Detroit. The trial court granted mo- 
tion dismiss the ground that the note containing the power 
attorney was executed Michigan and the warrant was invalid con- 
fer any authority confess judgment because was not instru- 
ment separate from that evidencing the demand 14508, Comp. 
Laws 1929, 27.1434, Stat. Ann.; Jones Turner, 249 Mich. 403, 228 
796; Aeme Food Co. 166 Mich. 433, 131 1123, 
A., 814), from which would follow that the judgment 
‘‘without the protection full faith and eredit.’’ Gordon Heller, 
271 Mich. 240, 260 156, 157; Constitution Art. 

The case controlled the determination the place making 
the renewal contract which embodied the purported authorization for 
the entry judgment, for the validity contract determined 
the place making. John Tolman Co. Reed, 115 Mich. 71, 
1104; Jones Turner, 249 Mich. 403, 228 796; Es- 
tate Lucas, 272 Mich. 261 the warrant attorney 
was made Michigan, failed confer any jurisdiction the Ohio 
court (Jones Turner, supra); Ohio was the place making, its 
validity conceded. The determination the place making 
termed the authorities question (see Lorenzen, 
Theory Qualifications and the Conflict Laws,’’ Col. Law 
274), and preliminary question governed the law the 
forum. State Ohio rel. Fulton Purse, 273 Mich. 507, 263 
874; Beale, Conflict Laws, 311.2; American Law Institute, Re- 
statement Conflict Laws, 311. Generally speaking, contract 
deemed have been made the State where the last act 
make binding agreement took place. Goodrich, Conflict Laws, 
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Ist Ed., 218; Beale, Conflicts, 1045; Williston Contracts, 
Rev. Ed., 97; American Law Institute, Restatement the Law 
Contracts, 74; Holder Aultman, Miller Co., 169 81, 
Ct. 269, Ed. 669; Johnston Industrial Commission, 352 
74, 185 191; Gannon Bronston, 246 Ky. 612, 358. 
‘In the case promissory note, the place contracting where the 
note first delivered for value. American Law Institute, Restatement 


Conflict Laws, 320. Beale Conflict Laws, 1st Ed., 


however, not the only requisite the creation 
contract negotiable instrument. Value must given, and until, 
therefore, there has been delivery for value, the instrument cannot 
said have had any 

follows that the place contracting contract nego- 
tiable instrument, the obligation the maker, the drawer, the 
endorser, the place where, after the signature the party ques- 
tion, the instrument first delivered for value. Since one 
bound the mere signaturre the instrument, the place where may 
have been dated, executed, signed 


argued that the contract was completed when defendants de- 
posited the renewal note the mails Michigan, and that thereby 
became Michigan contract. The principle the law contracts 
that offer authorizing reply mail transformed into binding 
contract posting acceptance (Kutsche Ford, 222 Mich. 442, 
192 714; Burton United States, 202 344, Ct. 688, 
Ed. 1057, Ann. Cas. 362; Adams Lindsell (1818), Barn. 
Ald. 681, 106 Eng. Rep. 250; Dunlop Higgins (1848), 
381, Eng. Rep. 805) inapplicable. are dealing with nego- 
tiable instrument, and delivery for value the keynote its inception. 


The principle well expounded Beale, Conflicts, 313.1, 1051, 
where said: 


contract, the intention the parties that only one the obligations 
shall force one time. The new contract comes into existence, 
therefore, the time when the old contract comes end, for the 
intention the parties course controls this point. The usual case 
that renewal note sent bank and placed the bank its 
files place the former note. The only value given the creditor 
for the renewal instrument the discharge the old note. will 
ordinarily not willing release the debtor from his obligation the 
old note until the new note has actually been received him. Since 
the intention the parties controlling the time the old instru- 
ment discharged, and since value essential the creation 
negotiable instrument, follows that the place con- 
tracting the renewal note where received the creditor 
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(which usually the place from which returns the old note the 


seems that the true view taken the cases renewal 


notes depends upon the actual practice setting the meaning the 
transaction. the transaction renewal note neither party means 
have but one note effect one time and the creditor does not mean 
any time have his debt unsecured the actual possession 
valid note. seems follow from this that until the renewal note 
actually delivered the creditor who thereupon delivers back the old 
note least cancels the old note, the new note cannot effect, 
whether has been posted direct the creditor handed him 
the debtor. the actual substitution the new note for the old 
the possession the creditor that must constitute the moment that 
must determine the moment when the new note comes into effect.’’ 


See, also, American Law Institute, Restatement Conflict Laws, 
313, comment ‘‘b’’; Goodrich Conflict Laws, 2nd Ed., 104; 
Nicklin, 110 Ala. 559, So. 726, Am. St. Rep. 40; Nashua Savings 
Bank Sayles, 184 Mass. 520, 309, 100 Am. St. Rep. 573; 
Bell Packard, Me. 105, Am. Rep. 251; Staples Nott, 128 
403, 515, Am. St. Rep. 480; First National Bank 
Shaw, 109 Tenn. 237, 807, 498, Am. St. Rep. 
840. Compare Joffe Bonn, Cir., 50; Douglas County State 
Bank Sutherland, 617, 204 683; First National 
Bank Ernst, 117 Neb. 34, 219 798. 

Palmer National Bank Van Doren, 260 Mich. 310, 244 
485, had determine the place making renewal note under 
quite like those before now. The original obligation 
was incurred when the parties were Illinois. Renewal notes were 
prepared the payee bank Illinois and mailed defendant 
Michigan where they were signed and mailed back Illinois. held 
that the renewal note was contract. 

the before us, while the physical acts signing and mailing 
took place Michigan, there was completed transaction until the 
renewal note was accepted Ohio and substituted for the old the 
files the bank. The would the same were accede 
the argument counsel that the power attorney should analyzed 
undertaking separate from the promise pay money (Acme 
Food Co. Kirsch, supra), for the case before both were in- 
the same instrument and neither was intended have 
contractual life until both were received and accepted the bank 
Ohio place the instrument supplanted and cancelled. There- 
fore, the place contracting would the same for both undertakings. 


The judgment reversed, and new trial ordered. Plaintiff shall 
recover 
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DEPOSITS ESCROW 


Northern Trust Co. McDowall, Appellate Court Illinois, 
Rep. (2d) 865 


and individual who had certain matters dis- 
pute between them and who were desirous compromising said dis- 
pute, possible, entered into escrow agreement with 
whereby cash and documents were deposited escrow. The agree- 
ment provided for fifteen-day period which reach settlement, 
possible, and further provided that settlement was not reached 
the agreement, the bank was directed return the 
property held escrow the respective depositors upon written 
demand. The limit fifteen days within which the parties were 
attempt arrive agreement expired without any agree- 
ment being reached. Thereupon complaint interpleader was 
filed the bank setting the escrow agreement and the receipt 
the money and property described and offering turn over 
the same directed the court. 

The court found that, interpleader determine the disposi- 
tion property deposited escrow, was not within its province 
permit general accounting between the parties who failed 
reach settlement, and accordance with the terms 
the agreement, the bank was directed return the deposited prop- 
erty the respective depositors upon written demand. 


Interpleader the Northern Trust Company against Me- 
Dowall and Carl Waldron for directions the disposition 
property deposited with plaintiff escrowee. From adverse decree, 
defendant Carl Waldron appeals. 

Affirmed part, and reversed part. 

counsel), for appellant. 

Teller, Silvertrust Levi, Chicago (Leon Silvertrust and 
Goldberger, both Chicago, counsel), for appellee. 


J.—The Northern Trust Company escrowee filed its 
complaint interpleader asking for directions from the court the 
disposition certain properties severally deposited with 
Dowall and the Orr Felt Blanket Company defendants filed answers, 
reference was had master who took evidence and reported, recom- 
mending that the several properties returned the respective parties 
exceptions were filed Waldron (the assignee the Blanket Com- 


pany’s interests) and overruled and decree was accordingly entered, 
from which appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §387. 
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The Orr Felt Blanket Company had for many years employed 
one its salesmen under written contracts, paying him 
commission for his services; the last contract expired December, 
1936, and the employment terminated; dispute arose between the 
parties, claiming that had not been paid all his commis- 
sions; that under the contracts employment was receive com- 
missions all merchandise shipped into the territory that had been 
assigned him exclusively and that the Blanket Company had shipped 
merchandise into that territory for which had received commis- 
sions. Apparently, after much futile discussion the parties entered into 
escrow agreement, which follows: 


Illinois, February 11, 1937. 
Escrow. 

dispute has arisen between Orr Felt Blanket Com- 
pany Piqua, Ohio, and McDowall Chicago, with 
written contracts dated November 10th, 1931; December 8th, 1932; No- 
vember 19th, 1934, and December 2nd, 1935, and 

both parties are desirous compromising said dispute, 
possible, the parties hereto agree follows: 

agrees deposit with the named herein, 
certified check for the amount due Orr Felt for 
samples furnished and disposed McDowall, less the sum 
Five Hundred Ninety-Five and 62/100 ($595.62) Dollars being the 
amount acknowledged commissions due MeDowall for the month 
December, 1936. 

Orr Felt Blanket Company agrees deposit this escrow, 
statement sales made, any, the following ter- 

Davidson Bros.—Detroit, Michigan 

Kline Stores—Goshen, Indiana 

Stampfer’s (Brown Bros.)—Dubuque, Iowa 

Levi Strauss—San Francisco, Calif. 

Sears, Roebuck Co. orders taken 1935 and shipped 1936 
which has not been paid commission, namely, 
3,864 blankets, and any other accounts for which 
entitled and has not been paid under his written contract. 

deposits made herein and the information furnished this 
escrow are without prejudice the rights either party and this 
escrow established for the purpose attempting work out com- 
promise. 

the end fifteen (15) days from this date, the parties are 
that additional commissions due any, can 
determined from the information the escrow, and the accounts be- 
tween the parties can settled, the parties mutually agree that which 
ever one required deposit additional money this escrow for the 
purpose compromising all claims and difference, will make the de- 
posit promptly within five (5) days from that date and the escrow 
agent instructed distribute the money that say, 
money due the Orr Felt Blanket Company, any, paid 
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the result settlement the accounts and money due Me- 

the end fifteen (15) days from the date this escrow 
letter, the parties are not accord the settlement accounts 
herein the escrow agent directed return the contents 
this escrow the respective depositors, the written demand either 
party. 

escrow agent The Northern Trust Company Chicago, 

Felt Blanket Company, 
Carl Waldron, Agent, 
MeDowall.’’ 


McDowall deposited the check referred the escrow agreement, 
amounting $2,295.78, and Orr Felt Blanket Company deposited 
statement sales made certain parties territory. 

The limit fifteen days within which the parties were attempt 
arrive agreement expired without any agreement being reached. 
There some suggestion that the Blanket Company through its attor- 
ney, Mr. Waldron, requested that additional time given reach 
accord, but the parties failed arrive any compromise their dif- 
ferences and July, 1937, McDowall made written demand upon the 
escrowee for the return him his deposit. August the Blanket 
Company made demand the escrowee for the money deposited 
MeDowall, claiming was entitled this the statement filed 
with the escrowee had not been objected McDowall. 

July, 1938, MeDowall filed suit the Municipal Court against 
the Northern Trust Company recover the amount deposited him 
with it; August 26, 1938, Orr Felt Blanket Company executed 
assignment defendant Waldron all its interest the cash and 
property held the bank under the escrow agreement and Waldron 
demanded that this given him. September 1938, the com- 
plaint interpleader was filed the Northern Trust Company setting 
the escrow agreement and the receipt the money and prop- 
erty described and offering turn over the same directed the 
court. 

Defendant Waldron argues that entitled everything deposited 
with the for the reason that made formal ob- 
jections the statements account filed him with the escrowee, 
although had reasonable opportunity within which express his 
objections, and therefore law will held have waived any objec- 
tions may have had. 

this reply that the only question determined 
the enforcement the provisions the escrow that this 
very simple; that the agreement evidences that was made for the 
purpose giving time both parties compromise the matters 
dispute between them, possible, and that the deposits made were with- 
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out prejudice the rights either party, and the end days 
from the date the escrow agreement the parties were not accord 
the settlement accounts, ‘‘the escrow agent directed re- 
turn the contents this escrow the respective depositors, the writ- 
ten demand either party.’’ 

are accord with this statement. Nothing said can 
inferred from the terms the contract escrow that any issue law 
equity between the parties should tried this case. The contract 
was simply move toward the direction settlement between the 
parties their differences and specifically provided, without any 
ambiguity, that within the time stated the parties could not settle 
their differences the property deposited should returned the re- 
spective depositors, leaving the parties the precise situation they 
were before the escrow contract was made. 

many cases has been held that proceeding this char- 
acter not the province the court permit general accounting 
between the parties. Dyas Dyas, 231 367, 229; Chicago 
Land Co. Peck, 112 Ill. 408; and Griffin Gay, 232 
App. 39. 

not find any claim defendant Waldron his brief that 
the parties did arrive any voluntary agreement. fact, letter 
written Waldron assumes that the parties had not 
come together. 

The escrow agreement provides that upon failure the parties 
settle their accounts the contents the escrow shall returned 
the respective depositors ‘‘on the written demand either party.’’ The 
contract contains time limit within which the demand must made. 
However, the demand made McDowall July, 1937, for the return 
his check, the parties had not agreed, was within reasonable 

shall not comment upon the respective arguments the issue 
account stated. can see authority outside the terms 
the escrow agreement, which did not submit the court for deter- 
mination the matters dispute between the parties. 

Orr Felt Blanket Company were not made parties the instant 
case and all their interest the property deposited with the escrowee 
bank has been assigned Waldron. This assignment conveys nothing 
more than the interest the deposits, and Waldron has interest 
any other claim the Blanket Company against The 
Blanket Company assigns ‘‘all its right, title and interest and 
the cash and property held The Northern Trust 
escrowee under its Escrow.’’ How, then, could there any trial 
this case any differences between the Orr Felt Blanket Company 
and McDowall any question determined any account stated 
between them? 


THE BANKING LAW JOURNAL 


The decree the court ordering the return the check $2,295.78 
and the return defendant Waldron the documents 
deposited him behalf Orr Felt Blanket Company, affirmed. 
There was virtually dispute upon the salient and decisive facts 
found the report and the decree. has been held many 
that the findings the master when approved the will 
not disturbed unless manifestly against the weight the evidence. 

The further recited ‘‘that there may issue law 
determined between the said defendants,’’ and the court referred this 
issue the law side the court for determination and continued the 
present cause for the disposition the issues the law side the 
court. This was entirely outside the intention the parties when they 
entered into the escrow agreement, which was predicated solely upon 
possible compromise the differences. 

The portion the which orders the return the respective 
depositors the property deposited affirmed, and the provision 
the decree retaining jurisdiction for the disposition the issues law 
reversed, with costs this appeal taxed against the appellant. 


DEPOSITOR NOT NEGLIGENT 


Arnold State Bank Trust Co., Supreme Court North Carolina, 
Rep. (2d) 307 


depositor allowed his brother-in-law live with him his 
home for several months. The depositor had knowledge the fact 
that his brother-in-law had previously been convicted being 
forger, had forged checks the depositor’s account and had been 
for such forgery. was held that these facts did not 
render the depositor guilty contributory negligence which would 
prevent his recovering from the bank for the money allegedly paid 
out the forged checks. 


Appeal from Superior Court, Pitt Luther Hamilton, Special 
Judge. 

Action Moye Arnold against the State Bank Trust Company, 
Greenville, North Carolina, recover deposited money which defend- 
ant allegedly paid out without authority. From judgment for plaintiff 
for $91.55, defendant appeals. 

error. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §550. 
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This action was brought before Justice the Peace recover 
$91.55, deposited defendant bank and not accounted for defend- 
ant plaintiff. The judgment the Justice the Peace was favor 
plaintiff, for amount sued for, which was appealed from the 
Superior Court. The appeal certificate has this it: com- 
plained for the sum Ninety One and 55/100 Dollars, with interest 
and cost, due and account money deposited with said defend- 
ant and paid out without authority said defendant and refusal, and 
now demanded said plaintiff. Defendant failed answer demur 
the complaint. Mr. Forrest stating that his only purpose 
being present was file notice appeal.’’ 

the Superior Court the following answer was made defend- 
ant: ‘‘The defendant State Bank Trust Company, answer the 
complaint the plaintiff, which alleged that the defendant 
indebted the plaintiff the sum $91.55, with interest thereon 
from April 1939, until paid, and account money deposited 
with the defendant and paid out without authority plaintiff 
so, and which the defendant has refused pay the plaintiff 
though justly due the same, alleges and says: That the said 
allegations are untrue and therefore denied. That the Court should 
find that the defendant has paid out money the plaintiff deposit 
with the defendant, alleged, that the same was done account 
the plaintiff’s neglect which proximately contributed the payment 
checks alleged.’’ 

The issue submitted the jury was: ‘‘In what amount, any, 
the defendant indebted the plaintiff?’’ The jury 
The Court below gave judgment the verdict. The defendant made 
several assignments error and appealed the Supreme Court. The 
material ones and necessary facts will set forth the opinion. 
Worthington, Greenville, for plaintiff. 

Blount Taft, Greenville, for defendant. 


CLARKSON, J.—The first question presented defendant: Was 
the Court error not defining ‘greater weight’ ‘preponderance 

The burden proof substantial right. Fisher Jackson, 216 

Wilson Inter-Ocean Casualty Co., 210 585, 590, 188 
102, 105, written: ‘‘The defendant contended that the first two 
above excerpts from the charge was the duty the court below 
the charge the jury defined what constituted the greater 
weight the evidence, and failing the court committed 
the party who substantially asserts the affirmative the issue, whether 
nominally plaintiff defendant. The burden proof the 
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party holding the affirmative. constitutes substantial right. Hunt 
Eure, 189 482, 127 593; Boone Collins, 202 12, 
preponderance the evidence the greater weight all that 
required civil action. the defendant desired more elaborate in- 
structions subordinate feature, should have submitted appro- 
priate prayer. State Gore, 207 618, 178 209; State 
Anderson, 208 771, 788, 182 643.’’ 

The Court below instructed the jury: ‘‘The Court instructs you 
matter law that where deposit made bank the burden 
upon that bank satisfy the jury evidence and its greater weight, 
that preponderance the evidence, that payments that ac- 
count were made the bank proper and orderly way, that upon 
the authority the depositor. And the burden upon the bank 
show the disposition made the funds depositor into that 
Again, page the Record, find: ‘‘And the de- 
fendant bank has that burden and has satisfied you from the 
evidence and its greater weight, preponderance the evi- 
dence, that the disbursements the funds was regularly made, that 
is, made upon the order the depositor upon checks being presented 
that bearing the signature the depositor, and the de- 
positor himself was the author that signature, the signature had 
been placed thereon somebody else under his direction acting for 
and behalf the depositor, then the bank would not entitled 
pay the plaintiff the sum $91.55. the bank has satisfied you 
preponderance the evidence its greater weight that these 
payments were made upon the authority the depositor either 
checks drawn him bearing his own signature checks drawn 
somebody else under his authority and direction the bank would 
have discharged its full duty and would not indebted the plaintiff 
any sum whatsoever.’’ There was specific exception this charge. 
see error the charge. 

bank sues its depositor note, with counterclaim set the 
answer that the bank had funds the defendant deposit which 
had paid out unauthorized checks, and both the execution the 
note sued and the amount the deposit are admitted: Held, banks 
assume the responsibility for the erroneous payment checks not drawn 
authorized the depositor, with the burden the bank, pleading 
proper payment the checks, show 

apt time and proper manner, the defendant filed, writing, 
with the Court, the following requested instruction: ‘‘That the jury 
should find that the payment the forged checks, any, was made 
account the plaintiff’s neglect negligence which proximately 
the payment the checks alleged, then the plaintiff 
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guilty contributory negligence and entitled recover nothing 
against the 

The prayer does not set forth ‘‘if the jury find from the greater 
weight preponderance evidence.’’ The lack this erroneous. 
Besides, cannot hold the evidence that there was any contributory 
negligence, the proximate cause which caused the defendant pay 
out the plaintiff’s deposit forged checks. The fact that the brother- 
in-law plaintiff, who had stayed their house several months, had 
theretofore been convicted being forger and forged these checks 
controversy and had been convicted for doing, cannot imputed 
plaintiff contributory negligence. cannot said that father 
should have son who had committed forgery time and knowing 
such should permit that son come home and live, after had served 
his sentence, and should then forge check the father, that the 
father would guilty such negligence prevent his recovering 
from the bank. person who attempts rehabilitate one who has 
served sentence prison should commended rather than condemned. 

The banks the State are protected special statute. 
Code, 1939 (Michie) 220(h): ‘‘No bank shall liable de- 
positor for payment forged check other order pay money 
unless within sixty days after the receipt such voucher the de- 
positor shall notify the bank that such check order paid 
forged.’’ This section substantial re-enactment the 231, 
except that formerly the depositor had six months within which give 
notice the forgery. Greensboro Ice Fuel Co. Nat. Bank, 
210 244, 186 362. 


STIPULATION DESTROYING NEGOTIABLITY 
NOTE 


First National Bank Anthony Zollars, Supreme Court Kansas, 
106 Pac. Rep. (2d) 657 


Certain promissory notes were executed the defendant and 
made payable the Sowers Plan Crop Insurance Mutual Company 
for the premium the policy crop insurance. The notes con- 
tained the following provision: ‘‘In the event crop failure, 
we, hereby assign that portion the Crop Insurance collected 
from the Sowers Plan Crop Insurance Mutual Company, necessary 
pay this note was held that this provision impaired 
the negotiability the notes. Consequently, the defendant was not 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §935. 
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liable holder due course, where suffered crop loss 
excess the amounts the notes, and where the insurance com- 
pany had gone into receivership and had money pay the loss 
under the policy. 


Action the First National Bank Anthony against Zollars 
recover three notes executed the defendant for the premium 
policy insurance. From judgment favor the plain- 
tiff, the defendant appeals. 

Judgment reversed, with directions enter judgment for defendant. 

Tincher and Clyde Raleigh, both Hutchinson, and Leaford 
Cushenbery, Lodge, for appellant. 
and Howard both Anthony, for appellee. 


HARVEY, J.—This was action three promissory notes executed 
the defendant and payable the Sowers Plan Crop Insurance 
Mutual Company for the premium the policy crop insurance 
issued the payee company defendant. Defendant suffered loss, 
adjusted and found excess the amount the notes, but the 
had gone into receivership and had money pay the 
losses under the policy. Plaintiff alleged that had purchased the 
notes before maturity and was the holder due course. Defendant’s 
contention was that the notes are not negotiable form and that since 
his loss under the policy greater than the amount the notes, there 
should trial jury resulted verdict and judg- 
ment for plaintiff. Defendant has appealed and contends there were 
several errors the trial. think necessary determine only 
one them, namely, whether the notes sued upon are negotiable 
form. That question was carefully considered Citizens State Bank 
Pauly, 152 Kan. 152, 102 966, and was there held that notes 
similar the one here involved were not negotiable form, and that 
the maker was entitled have the amount due his notes deducted 
from the loss which had sustained under the policy. Under the 
authority this case plaintiff not entitled Counsel for 
appellee attempted distinguish the cases two particulars: First, 
because defendant did not enter claim for the loss due under his 
policy the receiver. think that fact has bearing whether 
not the notes were negotiable form. The notes sued contained 
paragraph follows: ‘‘In the event crop failure, we, 
hereby assign that portion the Crop Insurance collected the 
Sowers Plan Crop Insurance Mutual Company, necessary pay this 
note 

the Pauly the blank line was filled in. Appellee suggests 
that this makes think this has legal 
effect. this did not refer the plaintiff, whom the notes had 
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been assigned the payee, would seem that would not refer 
anyone. 

see necessity discussing the questions involved great 
length. This was quite thoroughly done the Pauly case, and the 
strength that decision the judgment the court below must re- 
versed. fair the trial court say that the decision that case 
had not been handed down when this case was tried the court below, 
but necessarily follows that the judgment the court below must 
reversed with directions enter judgment for defendant. 

ordered. 


ACCEPTANCE NEW NOTE 


Aliquippa National Bank Harvey, Supreme Court Pennsylvania, 
Atl. Rep. (2d) 409 


Presumably, the holder note accepts new note, either 
the debtor someone else, this does not constitute extin- 
guishment liquidation the original instrument. Unless there 
proof special agreement the contrary, the assumption 
that the precedent debt remains effect, the new obligation being 
accepted only way collateral security conditional payment. 


this case was alleged that the cashier and president 
bank accepted the unsecured note third party payment 
judgment note executed the defendant collateral. was 
held that the defendant was not released from his obligation the 
judgment note. Moreover, the acceptance the unsecured note 
the and the president the bank was not binding the 
bank there was evidence authority conferred the 
and the president the board directors the bank 
either expressly implication from the manner which the 
business the bank had been customarily transacted. 


Action the Aliquippa National Bank, the use the Wood- 
lawn Trust Company, against Edward Harvey, wherein the use plain- 
tiff entered judgment against the defendant defendant’s judgment 
note. Subsequently defendant signed amicable agreement revive 
the judgment but later filed petition open the revived judgment. 
Upon the death the defendant, Crystal Harvey, executrix his will, 
was substituted defendant. verdict was rendered for the defend- 
ant, but the court entered judgment non obstante veredicto for the 
plaintiff for $13,895.90 and the defendant appeals. 

Affirmed. 


decisions see Banking Law Journal Digest (Fifth 
Edition) §1209. 
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Geo. and Vincent Smith, both Greensburg, and 
Lawrence Sebring, Beaver, for appellant. 
Craig Rowley and Craig, all Aliquippa, for 


STERN, J.—When properly culled from the voluminous testimony 
this case the facts reduce themselves two controlling issues, one 
concerning itself with the extent the inherent powers the cashier 
and president bank, the other with the sufficiency the evidence 
fraud invalidate written instrument. 

Defendant, Edward who was the owner theatre prop- 
erty Aliquippa, 1928 executed long-term lease thereof Anthony 
Jim with agreement sell the theatre him upon the payment 
certain installments. There was mortgage the property held 
Peoples Pittsburgh Trust Company, and 1930 defendant desired 
obtain larger loan from that company. that time plaintiff, Ali- 
quippa National Bank, held judgment against Jim, originally the 
amount $12,300 but then reduced payments, and, this con- 
stituted lien against his equitable interest the property, Peoples 
Pittsburgh Trust Company, condition making the loan, insisted 
that the bank should postpone its judgment the new mortgage 
The bank, turn, was unwilling this unless defendant 
would give it, security for the payment Jim’s debt, his own note 
the sum $10,500. Accordingly defendant executed and delivered 
the bank his judgment note that amount dated February 19, 1930, 
and the mortgage transaction was thereupon consummated planned. 

Shortly thereafter Jim sublet the theatre and gave option for its 
purchase Samuel Hyman and Rosenthal, who went into possession 
and operated it. 1931 Jim became financially embarrassed and de- 
faulted his obligations under the lease. Defendant, amicable 
action ejectment, ousted Jim, negotiated with the sublessees, and 
entered into agreement sell them the property, payment 
installments over course years, they meanwhile continue 
possession. Before executing this agreement, however, required 
that Hyman and Rosenthal should assume Jim’s obligation the bank. 
July 31, 1931, after conference with its cashier, Hyman and Rosen- 
thal gave the bank note for $10,800 made their order Aliquippa 
Amusement Company and endorsed them. Aliquippa Amusement 
Company was corporation which had been organized them op- 
erate the theatre. 

October, 1931, the bank being failing condition, transferred 
its assets Woodlawn Trust Company, under arrangement which 
the latter guaranteed its deposits. November 21, 1931, Woodlawn 
Trust Company, use-plaintiff, entered judgment against defendant 


1Harvey died during the litigation, and his widow, executrix his will, was 
substituted defendant. 
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for $10,500 his note February 19, 1930. 1936 signed 
amicable agreement revive this judgment, but August, 1938, filed 
petition open the revived judgment the ground that the note 
given the bank Hyman and Rosenthal constituted payment 
the Jim indebtedness and thereby worked release his own liability, 
since his note had been given only collateral security for the note 
Jim. rule show cause why the judgment should not opened 
was granted and subsequently made absolute, and the controversy was 
then presented jury for determination. verdict was rendered 
for defendant, but the court entered judgment for plaintiff 
Defendant now appeals from that action the court. 

The trial concerned with the question whether the Hyman and 
Rosenthal note was taken the bank additional collateral security 
for the Jim debt payment thereof. Presumably, the holder 
note accepts new note, either the debtor someone else, this 
does not constitute extinguishment liquidation the original 
instrument. Unless there proof special agreement the con- 
trary, the assumption that the precedent debt remains effect, the 
new obligation being accepted only way collateral security 
conditional payment: McCartney Kipp, 171 Pa. 644, 233; 
Second National Bank Mechanicsburg Graham, 246 Pa. 256, 
198; Citizens’ Bank Wind Gap Lipschitz, 296 Pa. 291, 145 
831; Lincoln Deposit Trust Co. Sanker, 305 Pa. 576, 158 255; 
Harr Fairmount Foundry, Inc., 331 Pa. 59, 200 46. establish 
such agreement defendant testified that Frank Long, the cashier 
the bank, told him would accept note Hyman and Rosenthal 
payment the Jim note, and, accordingly, defendant took them over 
the bank make such arrangement and left them there for that 
purpose. After his departure Hyman and Rosenthal had interview 
with Long; Coombs, the president the bank, may also have been 
present the conference, but this not certain. Hyman testified 
effect, although not all clearly, that was understood they were 
over’’ Jim’s note; they agreed this [Jim’s] note off 
and Anthony Jim’s note was supposed returned us.’’ Long 
left Aliquippa 1933, and his version the interview was therefore 
not available the trial. Notwithstanding the unlikelihood the 
bank’s willingness accept the note the new tenants the theatre 
absolute payment the Jim note, with consequent release the 
obligation defendant, the owner the theatre property, the jury 
chose believe such the fact. Assuming it, therefore, true, 
for present purposes must, the question arises whether either the 
the president could bind the bank such arrangement. 

The transaction alleged may regarded one two ways— 
either the payment the Jim note something other than money, 
wit, the note another party, the making new loan 
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Hyman and Rosenthal and their application the money borrowed 
the payment note. either aspect was beyond the au- 
thority the bank officials who consummated it. evidence was 
presented the trial the powers given them the by-laws, 
whether and what extent they were entrusted with the management 
the business the bank were held out having such! authority. 
the powers implicit their offices, there general authority 
the effect that neither the president nor the cashier has the right 
accept anything but money payment obligation due the bank, 
nor the power make loans discount paper, without being au- 
thorized the board directors either expressly long-continued 
acquiescence. are not called upon, however, the present case 
determine whether such officials have authority virtue their in- 
herent powers grant least routine loans the ordinary course 
business—for example, marketable collateral moderate amounts. 
This transaction was not any such category. The records the bank 
show that transactions the magnitude $10,000 were not common 
its business. Hyman and Rosenthal were engaged the admittedly 
speculative business operating motion picture theatre, and one 
the conduct which their predecessor had lamentably failed. Their 
note, according defendant’s version, was accepted without se- 
curity any kind, and the obligation the owner the property, 
whose note had been held collateral, was released. 
Certainly, such transaction was not one which could entered into 
behalf the bank without authority the board directors con- 
ferred either expressly? implication from the manner which 
the business the bank had been customarily transacted, and 
this, already stated, there was testimony. illustrative cases 
our own State supporting this conclusion may cited: Mutual Trust 
Co. Stern, 235 Pa. 202, 614; First National Bank Green- 
eastle Baer, 277 Pa. 184, 120 815; First National Bank Hoovers- 
ville Sagerson, 283 Pa. 406, 129 333; Lehigh Valley National 
Bank Rapp, 286 Pa. 29, 716; Brown Mt. Holly National 
Bank, 288 Pa. 478, 136 773; Warren Savings Bank Trust Com- 
pany Foley, 294 Pa. 176, 144 84; Citizens’ Bank Wind Gap 
Lipschitz, 296 Pa. 291, 145 831. See also Bank The United 
States Dunn, Pet. 51, 51, 59, Ed. 316; United States 
City Bank Columbus, How. 356, 356, 364, Ed. 130; 
Farmers Merchants Bank Bayer, 259 Ill. App. 31. 

The day following the execution and delivery plaintiff bank 


appears from the minutes the board directors that August 1931, 
they approved bulk large number loans previously approved the discount 
and the Hyman and note was included this lot, but there 
nothing indicate that they approved that note evidencing new, independ- 
ent and payment the Jim indebtedness and release 
note 
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the Hyman and Rosenthal note, defendant, according his testimony, 
called Long, the cashier, and asked him for the return his note, 

and Long promised give him but never did so. After the fail- 

ure the bank and the transfer its assets the use-plaintiff, Wood- 

lawn Trust Company, defendant met the latter’s counsel and told him 

that the Jim note had been paid and that his own note had been held 

plaintiff bank collateral security and ‘‘wanted back,’’ but 

instead complying with this request the Trust Company entered 

judgment thereon. Notwithstanding defendant’s alleged insistence that 

that his note had been released the bank’s acceptance the Hyman 

and Rosenthal note payment the Jim debt, executed, under seal, 

November 23, 1931, and delivered the Trust Company, paper 

which and that his judgment note, which, two 

days before, had been entered record, should ‘‘considered addi- 

tional collateral for the payment of’’ the indebtedness represented 

the judgments against Jim and the Aliquippa Amusement Company, 

and that ‘‘for aforesaid purpose has defense July 

14, 1936, signed amicable agreement for the revival the judg- 

ment against him. December 29, 1937, entered into written 

agreement, under seal, with the Trust Company, which, after recital 

the indebtedness Hyman and Rosenthal and the Aliquippa Amuse- 

ment Company the judgments entered against them their note 
July 31, 1931, defendant expressly admitted his obligation the Trust 
Company for this same indebtedness evidenced the revived judg- 

ment against him, and stated that had requested the Trust Company 
proceed against Hyman, Rosenthal and the Amusement Company 
for the recovery the debt, that had brought such proceedings, and 
that Hyman had offered pay the sum $3,250 condition 
receiving release from the Trust Company and defendant from all 
further liability therefore defendant authorized and directed the Trust 
Company accept the proffered settlement and release Hyman, such 
action way affect defendant’s liability for the balance the 
indebtedness, and expressly agreed pay such balance. The agree- 
ment stated that was made for valuable consideration ‘‘and the 
parties hereto intend legally bound 

must immediately evident that, this agreement was valid and 
enforceable, defendant’s case wholly collapses. The Trust. Company 
had been insisting upon his liability the judgment against him, while 
he, the other hand, had taken the position that, first with him and 
afterwards with Hyman and Rosenthal, plaintiff bank, through its 
cashier Long, had agreed transaction, which extinguished that liabil- 
ity. Now, final settlement the controversy, admitted his 
liability the judgment and agreed liquidate it. There can 
question consideration support the agreement, for not only was 
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under seal (Land Title Bank Trust Co. Freas, 334 Pa. 26, 
165) and not only did contain express statement that de- 
fendant intended legally bound thereby (Act May 13, 1927, 
985, section 6), but the Trust Company, acting 
pursuance the authority given, accepted the $3,250 from Hyman 
and released him from all further liability. 

order avoid the devastating effect this agreement upon his 
present contention, defendant claims that was obtained fraud, and 
this raises the second issue involved the present appeal. the 
negotiations leading the making the agreement and the 
approval its terms defendant was represented competent counsel. 
But the fraud, asserted him, consisted the alleged fact that 
counsel for the Trust Company told him various times that according 
the records plaintiff bank continued liable his note, and 
was because his reliance those statements that came admit 
his liability and executed the declaration defense, the amicable 
revival the judgment, and the agreement December 29, 1937. After 
defendant, August 30, 1938, obtained the rule open the judgment 
against him had examination made the books plaintiff bank 
and found they did not show that remained liable his note; 
the contrary, the record the Jim note, under instructions from Long, 
contained the notation ‘‘paid’’ under date July 31, 1931. far 
such notation concerned, this was vital significance because, 
was shown the testimony, there were instances other classes 
transactions—for example, where renewal notes were accepted—in which 
was common practice for the bank stamp notes paid, mark 
them the books paid, when reality there was actual payment 
and the liability the debtor thereon admittedly continued. gen- 
erally held that, when notes are endorsed with notations receipts 
money, the word ‘‘payment’’ used, such markings are open ex- 
planation and need not construed importing actual liquidation 
the Greenawalt McDowell, Pa. 464; Ellis Sokoloff, 
298 Pa. 535, 148 707; Roy’s Estate, 305 Pa. 541, 544, 545, 157 
800, 801. 


The principal question whether the testimony defendant 
regard the alleged misrepresentations made him and his reliance 
thereon was sufficient weight permit jury find that the agree- 
ment 29, 1937, was not binding upon him. set aside 
instrument, especially one executed, was this, with the approval 
counsel, something more required than uncertain and doubtful 
evidence fraud. ‘‘It has been more than once held that error 
submit fraud the jury upon slight parol evidence 
overturn written instrument. The evidence fraud must clear, 
precise and indubitable; otherwise should withdrawn from the 
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jury’’: Pennsylvania Co. Shay, Pa. 198, 203. the 
evidence true question fact ... but whether meets the 
required standard which justifies its submission the jury 
always question law; and, have seen from numerous authori- 
ties here cited, some the qualities required evidence set aside 
written instrument the ground fraud its procurement are 
that the witnesses depended upon for that purpose shall ‘distinctly 
remember the facts which they testify’ and ‘narrate the details 
Ralston Philadelphia Rapid Transit Co., 267 Pa. 257, 269, 
110 329, ‘‘It may conceded once that necessary for 
this [that the evidence clear, precise and indubitable] true 
before reformation can properly granted. Whether the evidence 
meets this standard is, action law, question for the trial 
judge, and his ruling open review The phrase has 
technical legal meaning. That meaning that the witnesses must 
found credible, that the facts which they testify are distinctly 
remembered and the details thereof narrated exactly and due order, 
and that their testimony clear, direct, weighty, and convincing 
enable the jury come clear conviction, without hesitancy, 
the truth the precise facts issue’’: Broida Travelers’ Insurance 
Co., 316 Pa. 444, 447, 448, 175 492, 494. See also DeDouglas 
Union Traction Co., 198 Pa. 430, 262; Spritzer Pennsylvania 
Co., 226 Pa, 166, 256, 259; Leonard Coleman, 273 
Pa. 62, 116 550; Miller’s Estate, 279 Pa. 30, 38, 123 646, 649; 
Horsey Ciaroro, 280 Pa. 124 677; Keys Hanscom Brothers, 
288 Pa. 389, 860; Vogel Taub, 316 Pa. 41, 173 270; 
Foley Wasserman, 319 Pa. 420, 179 595; Berardini Kay, 326 
Pa. 481, 486-488, 192 882, 884, 885; Doneyho Scottdale Connect- 
ing Co., 330 Pa. 207, 199 162. 

Defendant’s testimony regard the alleged misrepresentations 
neither ‘‘clear’’ nor ‘‘precise,’’ and, far from being ‘‘indubitable,’’ 
credible. did not show that ‘‘distinctly remembered 
the nor did ‘‘narrate the details stated 
general terms that counsel for the Trust Company told him ‘‘dozens 
times’’ that the records the bank indicated was still liable his 
obligation, but the details the conversations, and just when and 
where they occurred, were not disclosed. greater significance the 
fact that, instead relying upon such alleged statements (denied 
counsel for the Trust Company), his actions are proof the contrary. 
himself testified, although not consistently throughout, that notwith- 
standing these misrepresentations had frequent meetings with the 
treasurer the Trust Company and always insisted him that 
had been discharged from liability. Moreover, if, testified, Long 
promised him accept the Hyman and Rosenthal note payment 
the Jim indebtedness, and, Hyman testified, Long did so, and, 
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defendant further testified, Long, the following day, promised 
give him back his note, searcely that should never- 
theless have executed documents admitting his liability and agreeing 
pay this substantial sum money merely because counsel for the 
Trust Company told him that according the books the bank 
had not been released. Indeed, that was not these alleged misrepre- 
sentations which led him believe was liable conclusively estab- 
lished the fact that, when originally asked for the opening 
the judgment and alleged his petition that the Hyman and Rosen- 
thal note had paid the Jim note and therefore was not liable for the 
debt, had not yet seen the books the bank, for was only later, 
when depositions were taken under the rule, that examined those 
books for the first time. his petition made allegation fraud, 
but, the contrary, order excuse his having executed the declara- 
tion defense, asserted that, when signed that document, 
was not aware the contents same.’’ the whole, the court 
below his testimony fell far short the standard required 
overthrow written instrument solemnly executed. deed, release 
other legal document could relied upon the law were permit 
its invalidation jury testimony unconvincing that here 
presented. 

For the twofold reason, then, (1) that the alleged transaction the 
bank officials accepting the Hyman and Rosenthal note payment 
the Jim note was not binding upon the bank the absence any 
evidence as.to their authority for doing, and (2) that the agreement 
December 29, 1937, which defendant admitted his liability the 
judgment against him and agreed liquidate it, was not impeached 
the testimony which defendant offered for that purpose, the judg- 
ment which the court below entered for plaintiff affirmed. 


APPLICATION MORTGAGOR’S DEPOSIT 
MORTGAGE INDEBTEDNESS 


Blust Yonkers National Bank Trust Co., Supreme Court, 
Supp. (2d) 512 


assignment rents mortgagor mortgagee bank con- 
tained the following provision: ‘‘The mortgagee agrees, part 
the consideration for this assignment, that any action foreclose 
either the two bonds and mortgages enumerated herein, ap- 
plication for deficiency judgment against the mortgagors shall 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §895. 
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made and the said mortgagee waives any and all rights de- 
ficiency judgment this instrument.’’ was held that this agree- 
ment did not deprive the mortgagee bank the right apply mort- 
gagor’s deposit the reduction the mortgage indebtedness. 


Appeal from City Court Yonkers; Charles Boote, Judge. 
Action George Blust against the Yonkers National Bank 
Trust Company recover the amount deposit which defendant 
had applied bond and mortgage. From judgment the City 
Court Yonkers entered the office the clerk such court the 
day September, 1940, dismissing the complaint, plaintiff appeals. 

Affirmed. 

Jordan, Yonkers, for appellant. 

John Wallace, Yonkers Tobin, Yonkers, the 
brief), for respondent. 


PER CURIAM.—Judgment the City Court Yonkers affirmed, 
with costs. 


JOHNSTON, (dissenting).—From 1924 plaintiff was depositor 
the defendant bank. July 1924, executed and delivered 
defendant his bond for $12,000, mortgage. October 
1938, plaintiff was arrears the payment principal and interest 
and that date and his wife executed assignment rents 
defendant with the usual powers. The assignment contained the fol- 
lowing paragraph: ‘‘The mortgagee agrees, part the consideration 
for this assignment, that any action foreclose either the two 
bonds and mortgages enumerated herein, application for deficiency 
judgment against the mortgagors shall made and the said mort- 
gagee waives any and all rights deficiency judgment this in- 
strument.’’ 

December 1939, plaintiff’s balance the defendant’s bank 
was $524.24, and that date defendant applied this sum the amount 
due the bond and mortgage. recover that sum that plaintiff 
instituted this action. 

not believe may reasonably said that, when the bank agreed 
not seek deficiency judgment, nevertheless reserved its right 
apply plaintiff’s deposit the reduction the mortgage indebtedness. 
give the above provision such interpretation would highly 
technical construction the agreement and would frustrate the real 
intention the parties. Reading the agreement whole and the 
light the surrounding its execution, and remembering 
that not until fourteen months after the agreement was 
then only when the defendant went into liquidation and ceased exist 
national bank—was the deposit applied the mortgage indebted- 
led the conclusion that upon receiving the assignment 
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rents the bank intended look the property alone for the payment 
its mortgage. This conclusion further supported the finding 
the court ‘‘That plaintiff understood the agreement was 
released and relieved from any further payment such bond and 

The judgment dismissing the complaint should reversed and judg- 
ment should directed for plaintiff. 


DIVERSIFICATION TRUST INVESTMENTS 


Saeger’s Estate, Supreme Court Pennsylvania, Atl. Rep. 
(2d) 


Trust investments, otherwise legal and entirely proper under all 
recognized standards, are not necessarily improvident per for any 
claimed lack proper diversification. All that the law requires 
trustee ‘‘is common skill, common prudence, and common cau- 
tion, and not liable when acts good faith others 
with their own 


Proceedings the matter the estates Alfred Saeger, de- 
ceased, and Florence Saeger, deceased, wherein the Lehigh Valley 
Trust Company filed first accounts, which Bertha Howell and 
Eloise Howell Sammis filed exceptions. From decrees refusing com- 
pel the substitution cash for certain mortgage investments, Bertha 
Howell and Eloise Howell Sammis appeal. 

Affirmed. 

Herbert Hartzog, Bethlehem, and Arthur Comley, 
Bridgeport, Conn., for appellants. 

Harold Butz and Butz, Steckel Rupp, all Allentown, for ap- 
pellee. 


PATTERSON, J.—These appeals are from decrees the court be- 
low refusing compel the substitution cash for certain mortgage 
investments made appellee, Lehigh Valley Trust Company, sole 
trustee two testamentary trusts, one which was created the 
will Alfred Saeger, who died May 23, and the other which 
was created the will Florence Saeger, who died October 18, 
1923. The appeals were argued together, and, the legal questions 
involved the two appeals are substantially the same, they will 
disposed this one opinon. Bertha Howell and Eloise Howell 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §503. 
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Sammis, life-tenant and remainderman each the trusts ques- 
tion, are the appellants. 

the request counsel for appellants, the trustee, October 17, 
1938, filed first accounting each the trusts, showing principal 
balance $54,662.45 the Alfred Saeger trust and, the Florence 
Saeger trust, principal the sum $26,863.40. these accounts 
appellants filed exceptions claiming, inter alia, that credit should 
disallowed accountant the Alfred Saeger trust for $25,000 first 
mortgage, hereinafter called the ‘‘Hunsicker’’ mortgage, covering 
large garage property located 519-27 North Twelfth Street, Allen- 
town, Pennsylvania, and the Florence Saeger trust for real estate 
acquired upon foreclosure, 1935, two first mortgages held in- 
vestments this estate, hereinafter referred the and 
mortgages, covering storeroom and apartment building lo- 
111 North Sixth Street, and single dwelling-house located 
414-16 Leh Street, Allentown, and the amounts $14,062.76 and 
$12,061.96, respectively. Appellants asked that accountant compelled 
take these investments out the trusts and substitute cash therefor. 
Other exceptions filed appellants were sustained the court below, 
after audit, and surcharges, which the trustee has paid, totaling 
$1,930.47 the Alfred Saeger trust and $1,034.98 the Florence 
Saeger trust, were imposed. The exceptions relating the invest- 
ments above enumerated, were, however, dismissed, were also excep- 
tions the adjudication and decree nisi, and the adjudication made 
was confirmed absolutely. The questions, limited appellants’ 
statements questions involved, relate solely the refusal the court 
below compel the substitution cash for the aforementioned Hun- 
sicker, Gunn and Kistler mortgage investments, which investments, made 
between, October 17, 1924, and March 26, 1929, appellants now contend 
were ‘‘improper investments per se’’ from their inception, and were 
improvidently and negligently managed. 

The general standards governing trustees the investment trust 
funds have been stated many times this court. All that the law 
requires trustee common skill, common prudence, and common 
caution, and not liable when acts good faith others 
with their own property. trustee will not held personally 
liable for honest exercise discretionary power, the absence 
supine negligence willful default nor for the result inter- 
vening world calamity, beyond his power foresee 
Detre’s Estate, 273 Pa. 341, 350, 117 54, 57. See, also, 
Dempster’s Estate, 308 Pa. 153, 159, 162 447; Harton’s Estate, 
331 Pa. 507, 524, 292. ‘‘The propriety investment must 
bejudged appeared the time was made and not viewed 
the light subsequent Heyl’s Estate, 331 Pa. 202, 208, 
200 617, 619, 117 867. See, also, Wood’s Estate, 272 
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12, 115 865; Detre’s Estate, supra, 273 Pa. page 349, 
exercised [the trustee] will scrutinized the light the 
will and the Fiduciaries Act (20 321 seq.). The primary 
inquiry will whether has performed according the recognized 


standard applied the facts that existed the time the 


ment.’’ Carwithen’s Estate, 327 Pa. 490, 493, 194 743, 
examination the mortgage investments question the light 
these well-established principles reveals basis for surcharge, 
the court below held. 

But, appellants urge that these investments were improvident from 
their inception, because, they contend, said investments were not 
properly contended that ‘‘even mortgages were the 
only form investment the bank would consider, they should have 
been split smaller and that this, per se, entitles appel- 
lants have cash substituted therefor. Concededly the Fiduciaries 
poses such absolute duty upon trustees. the time these invest- 
ments were made provided simply and without qualification, section 
one more individuals secured mortgage real estate this 
Commonwealth,’’ and provided further, section (a) 
805, that ‘‘In case the said moneys shall invested set 
the said fiduciary shall exempted from all liability for loss the 
same, like manner, such investments had been made pur- 
suance directions the will creating the Nor, does appear 
that any case thus far brought before this court has trustee been 
surcharged solely for the reason now urged. the absence con- 
trolling precedent and particularly the absence such requirement 
the statutory law relating the investment trust funds, con- 
that, was held Holland, J., Elkins’ Estate, Pa. 
Dist. Co. 483, relied upon the court below, there authority 
the law this state for the doctrine, contended for appellants, 
that trust investments, otherwise legal and entirely proper under all 
the recognized standards, are necessarily improvident per for any 
claimed lack proper diversification. Apt here, think, the fol- 
lowing from Adriance’s Estate, 145 345, 260 
181: ‘‘It entirely true that many financial authorities advocate wide 
diversity investment. equally true that others strenuously 
affirm the contrary, and agrree with the familiar admonition the late 
Andrew Carnegie: ‘Put all your eggs one basket and watch the 
This divergence sentiment among the financial authorities 
would render judicial decision favor either school thought 
ultrahazardous 


support their claims appellants further urge that the 
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Tracy Central Trust Company, 327 Pa. 77, 192 869, ap- 

plicable. That case involved merely the application, corporate 

trustee, the long-established rule that improper for trustee 

sell his individual property himself trustee; was there de- 

cided that breach trust for such trustee sell trust 

estate, which trustee, mortgages originally taken and held 

it, its commercial department, for its own corporate purposes, 

rule which, the opinion points out, has been made part the statu- 

tory law the Act May 15, 1933, 624, Article XI, 1111, 

819-1111. The rule the Tracy case clearly has application 

far the Hunsicker mortgage concerned for the reason that this 

mortgage was transferred the Alfred Saeger trust directly from 
another trust estate for which the accountant was trustee and for which 
was originally acquired. the trustee has individual interest 
the property such case, question self-dealing such was 
involved the Tracy Case can arise, and where, here, appears that 
the transaction was fair both trusts, breach fiduciary duty 
involved. Restatement Trusts, Sec. 170, Comment (q). Nor the 
Tracy decision controlling with respect the Kistler and Gunn mort- 
gages. The former was originally acquired February 1925, solely 
for the investment trust funds and was held the names various 
trust estates which the accountant was trustee, until September 27, 
1928, when was reacquired the accountant and held until 
October 10, 1928, which date was assigned the Florence 
Saeger trust; the latter mortgage, which was likewise acquired solely 
for the purpose investment trust estates, was dated February 15, 
1929, and was assigned the Florence Saeger trust March 26, 
1929. Since, the court below found unimpeached evidence, docu- 
mentary and otherwise, these mortgages were acquired the account- 
ant solely for the purpose investment trust estates administered 
it, were all times earmarked and held special 
Account,’’ and were assigned the trust with reasonable promptness 
after acquisition reacquisition, and since the mortgages were amply 
secured the time their transfer the trust, cannot affirmed 
that there was such self-dealing make the transaction improper. 
Here the trustee not, substance, purchasing property for itself 
individually and later selling the trusts; merely advancing its 
own funds order facilitate the investment the trust funds ad- 
ministered it. See Guthrie’s Estate, 320 Pa. 530, 182 248, 
103 1186; Seott Trusts, Sec. 179.4, page 949. this 
connection worthy note that while the Act 1933, referred 
the Tracy case, condemns transaction such was there before the 
court, expressly condones what was done here. The act provides: 
bank and trust company shall not, directly indirectly, purchase 
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with funds held fiduciary, exchange for any real personal 
property held fiduciary, any asset its commercial department, 
but this prohibition shall not apply the case assets its 
commercial department earmarked for future trust investment the 
time acquisition the commercial department, and purchased 
exchanged, within one year after acquisition, with funds for prop- 
erty held fiduciary.’’ 

Appellants’ contention that the investments question were not 
preceded reasonably antecedent and independent, disinterested valua- 
tion and appraisement, and that they are entitled reject them for this 
reason, likewise without merit. Admittedly the properties covered 
these mortgages were appraised, when the investments were originally 
made, valuations exceeding one-third more the amounts the 
respective mortgages. the appraisals were fair and entirely free 
fraud collusion, the court below found, appellants cannot justly 
complain that they were made two undoubtedly well qualified di- 
rectors the accountant bank rather than so-called disinterested 
third parties. Harton’s Estate, 331 Pa. 507, 515, 292; 
Swindell’s Estate, 332 Pa. 161, And, does not 
appear that the security was any instance inadequate when the mort- 
gages were subsequently assigned the Saeger trusts; the contrary, 
established uncontradicted testimony, given real estate ex- 
perts, called the accountant, that the margin security the case 
each the mortgages question was then quite adequate. The 
fair value the property covered the $25,000 Hunsicker mortgage 
was thus fixed $39,000 and $41,640 the rate its assignment 
the Alfred Saeger trust, wit, November 16, 1927. The fair value 
the which the $12,000 Kistler mortgage was given was 
similarly established $18,800 and $19,500, and the values placed 
upon the property securing the Gunn mortgage $14,000 were $21,600 
and $21,800. addition this testimony, the present owner the 
property covered the Hunsicker mortgage testified that, December 
1926, paid $40,000 for and addition expended $4,000 $5,000 
improvements, which testimony fully corroborates the testimony 
accountant’s real estate experts, least far this property con- 
Appellants had ample opportunity introduce contradictory 
testimony the value the properties question but did not see 
fit so. was not necessary make these mortgages legal invest- 
ments under the applicable provisions the Fiduciaries Act then 
make any written certification appraisement, nor were there any 
statutory requirements with respect inspection the property 
the proportion which the amount the mortgage should bear its 
fair value. Having thus shown that the fair value these properties 
afforded ample margin security the time the mortgages thereon 
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were taken into these trusts, well when the investments were ac- 
cepted it, the accountant bank has done all was required do. 
Cf. Harton’s Estate, supra, 331 Pa. page 513, 292. 

The charges mismanagement have not been seriously pressed and 
not discuss them. Suffice say that agree with the court 
below that they have not been sustained. not without significance 
that appellants, both whom are college graduates and women 
social position, and who, appears, were all times aware the 
challenged investments and familiar with the properties which they 
were secured, indicated dissatisfaction whatever with the manner 
which these investments were handled accountant until their re- 
quests for the accountings filed October 17, 1938. 

After most careful review the records these cases, all 
agree that there nothing therein which would warrant any surcharge 
addition those already imposed. Like the learned court below, 
are convinced that this accountant ‘‘has exercised the best good 
faith, common skill, common prudence, and common caution, and that 
not responsible for any depreciation value the 
now question. 


ORAL AGREEMENT CONCERNING JOINT BANK 
ACCOUNT 


Kellogg, District Court Appeal, California, 107 Pac. Rep. 
(2d) 964 


written agreement creating joint tenancy bank account 
may not varied defeated evidence accompanying oral 
agreement establishing trust conflict with the unambiguous 
language the contract except upon clear showing fraud, 
undue influence, lack consideration circumstances indicating 
that the instrument was not intended become effective. 

this case there was evidence oral agreement, between 
husband and wife joint tenants bank account, showing that 
wife was not authorized draw upon use the funds for her own 
benefit until after the death the husband. was held that this 
evidence was competent the theory that tended show that 
the written agreement joint tenancy was procured construc- 
tive fraud. Consequently, constituted exception the general 
that written instrument may not varied extrinsic 
evidence. 


Proceeding Mrs. Leola Kellogg for writ habeas corpus 
secure release petitioner from custody after having been held 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §450. 
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magistrate preliminary examination answer charge grand 
theft. 

Writ denied. 

Busick Busick, Scramento, for petitioner. 

Otis Dist. Atty., and Elvin Sheehy, Deputy Dist. 
Atty., both Sacramento, for respondent. 


THOMPSON, J.—By means habeas corpus the petitioner seeks 
secure her release from custody after having been held magistrate 
preliminary examination answer charge grand theft 
provided section 487 the Penal Code. 

The petitioner, who the wife William Kellogg, was charged 
with grand theft accomplished means drawing and cashing six 
checks upon the alleged joint tenancy account herself and her hus- 
band the Bank America Sacramento and appropriating the 
her own use contrary her trust. After preliminary ex- 
amination the charge before magistrate she was held answer 
before the superior court for the crime grand theft. informa- 
tion was thereafter filed charging her with grand theft. 

The proceedings the preliminary examination show that William 
Kellogg owned the sum $7,462.58, derived from the sale his 
property, which was deposited the Bank America. became 
seriously ill and went the Veterans’ Hospital Yountville for treat- 
ment. Before leaving for the hospital both Mr. and Mrs. Kellogg signed 
printed bank signature card joint tenancy the bank account 
the following language: 


undersigned depositors agree follows with Bank America 
National Trust Savings Association: 

That this account carried said bank savings 
account and all funds which the undersigned depositors have may 
have deposit therein with said bank shall governed its By- 
Laws, all future amendments thereof, and all regulations passed 
hereafter passed its Board Directors pursuant said By- 
Laws relating thereto including interest, service charges, etc. 

That all funds now the credit which may hereafter 
placed the credit this account are and shall the property the 

“Upon the signature either our survivors. 

That the event the death either the survivors 
will notify the bank once. 

You are also hereby authorized accept the endorsement 
the other for deposit this account. 

Mr. William Kellogg 
Mrs. Leola Kellogg. 
Jan. 


Subsequently the petitioner drew her checks upon the account for 
aggregate sum amounting several hundred dollars and appro- 
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priated the money her own use. Mr. Kellogg recovered and upon 
returning from the hospital demanded refunding the money 
which was refused. the preliminary hearing, Mr. Kellogg was per- 
mitted testify oral conversation between the spouses, over the 
objection the defendant, that: 


joint tenancy with her, with the understanding that should 
drawn when passed away. conversation was that Leola 
says that she wished—this money would never touched until 
passed away, and that she would use for litigation, case died, 
possibly handling the estate.’’ 


The question presented whether evidence oral agree- 
ment admissible show that unambiguous written document be- 
tween husband and wife creating joint tenancy bank account 
pursuant section the Bank Act not what purports 
be, but the contrary that merely passed conditional title the 
money involved the wife the event only that she survives her 
husband. 

California has been held that joint tenancy bank ac- 
count may create trust, dependent upon the intention the parties, 
which may established evidence rebutting the mere pre- 
sumption absolute transfer title means written instru- 
ment like deed. Waters Nevis, Cal. App. 511, 160 1081; 
Williams Savings Bank, Cal. App. 655, 166 366; Halsted 
Central Savings Bank, Cal. App. 500, 172 613; Halsted Oak- 
land Bank Savings, Cal. App. 816, 172 614; Conneally San 
Francisco Sav. Loan Soc., Cal. App. 180, 232 755. true 
that, the absence fraud, lack consideration other infirmity 
which vitiates the entire document, extrinsic evidence not admissible 
vary the terms written deed other instrument. Jones Comm. 
procured agreement dehors the instrument, which creates 
trust independent the document, parol evidence admissible the 
theory that violation the agreement amounts constructive fraud, 
which may established evidence explanatory the 
transaction out which equitable trust arises, and does not neces- 
sarily contradict the terms the deed. Brison Brison, Cal. 525, 
533, 689, 693, Am. St. Rep. 189. the case last cited, the 
plaintiff executed deed his wife, absolute form, with the oral 
understanding that was made save the expense probating his: 
estate case his death, and that she would reconvey the property 
him his request. Upon demand she refused the property. 
effect, the court held that she procured the property means 
constructive fraud and that she held the title trust for him. 


i 
= 
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the oral agreement reconvey the property and the circumstances 
the transaction were recited the complaint. demurrer the 
complaint was upheld. appeal, the order sustaining the demurrer 
was reversed, and the court was directed overrule the demurrer. 
The court quoted with approval from the case Hall Livingston, 
Del. Ch. 348, 373, and said with respect the competency such 
oral 


well-recognized distinction between contradicting 
deed impairing its legal operation, and raising out the transaction 
equity dehors the deed, binding the grantee’s conscience hold the 
land for the real purposes the conveyance, and not according its 
legal operation, when the latter use would, under the circumstances, 
work fraud. Such equity held independent the deed, and 
not excluded mere conveyance the legal estate, unless there 
some terms implication that effect. support such 
equity parol evidence admissible, not contradicting the deed, but 
explanatory the transactions out which the equity arises.’ 

the most comprehensive and philosophical expression 
the rule that parol evidence admissible raise trust cases 
actual constructive fraud. But, whatever may thought the 
terms which expressed, the rule itself well settled.’’ 


Trusts money and other forms personal property may 
created parol agreement. Lefrooth Prentice, 202 Cal. 215, 
227, 259 947, 952, said: ‘‘It cardinal rule that trusts 
personalty may created, declared, admitted verbally and may 
proved parol evidence, but the authorities are uniform the effect 
that such evidence must all times clear and 

the same effect the text Corpus Juris, page 254, section 
87, which supported multitude authorities including several 
from the jurisdiction California. 

desire make clear that written agreement creating joint 
bank account may not varied defeated evidence 
accompanying oral agreement establishing trust conflict with 
the unambiguous language the contract except upon clear showing 
fraud, undue influence, lack consideration indi- 
cating that the instrument was not intended become effective. 

response the preceding language quoted from the Brison case 
the effect that evidence oral agreement accompanying the 
execution deed may competent show the creation trust 
and that not excluded ‘‘unless there some terms implica- 
tion that effect’’ may suggested that the present case the 
printed card which created the joint tenancy account does provide that 
the funds may withdrawn ‘‘upon the signature either 
our That language would seem refute the evidence 
the oral agreement testified Mr. Kellogg that his wife was not 
draw upon the account until after his death. 
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There are several California cases which hold that parol evidence 
incompetent vary the terms written agreement creating joint 
tenancy bank account. But all those cases involve efforts 
vary the terms the written agreement oral evidence suits which 
were instituted after the death one the joint owners the fund. 
None those cases arose during the lives either the parties the 
contract. Apparently there distinction between cases arising dur- 
ing the lives the contracting parties, and suits behalf third 
parties after the death one the contracting parties. 

Many California cases have held that evidence oral agreement 
incompetent vary change the unambiguous terms written 
instrument creating joint tenancy between husband and wife 
bank account. That principle concisely stated the case Con- 
neally San Francisco Savings Loan Society, Cal. App. 180, 232 
755, 756, follows: 


written instrument executed husband and wife 
opening account with bank, agreeing that the deposit when made 
and all accumulations thereof should held them joint tenants, 
with the right survivorship, each seized the whole estate from 
the creation the tenancy and the whole vests the survivor without 
regard the prior ownership title the property. 

the absence fraud mistake, parol evidence inadmissible 
change the terms the legal effect such written instrument, 


The preceding statement the rule excluding parol evidence under 
such the language section 15a the 
Bank Act (Stats. 1921, 1367; Deering’s Gen. Laws 1937, 222, 
Act 652), which provided part: 


making the deposit such form shall, the absence 
fraud undue influence, conclusive evidence, any action pro- 
which either such bank the surviving depositor de- 
positors may party, the intention such depositors vest title 
such deposit and the additions thereto such survivor 


support the declaration that rule excluding evidence 
oral agreement varying the terms the written instrument, the Con- 
neally case cites half dozen authorities, which may added many 
more, including Hill Badeljy, 107 Cal. App. 598, 290 637, and 
true that each those cases. the suit involved joint tenancy bank 
such joint against the bank involved therein. 
none those cases was the action instituted during the lifetime 
both parties the transaction. claimed the respondent this 
proceeding that different rule prevails while both parties the trans- 
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action are alive. support that contention the language the 
Bank Act previously quoted referred indicating that the inten- 
tion the parties create the joint tenancy ‘‘conclusively 
only cases wherein the bank surviving depositor party. 
argued that since the act provides, the presumption that the parties 
intended create joint tenancy otherwise rebuttable, and that 
therefore oral evidence admissible suits while the surviving de- 
positors are alive. 

The companion cases Wallace Riley, reported Cal. App. 
pages 654 and 669, 800, and 807, both which cases 
rehearings were denied the Supreme Court, determine the conten- 
tion the petitioner this case adversely her. Those actions were 
suits between alleged point tenancy bank accounts created 
written instruments under section 15a the Bank Act under 
almost identical with those the present proceeding. The 
Wallace cases distinguish between suits against surviving de- 
positor after one the parties such transaction has died, and 
actions which are instituted during the lifetime the codepositors. 
definitely held that, under similar those the 
present proceeding, evidence oral agreement contrary the pre- 
sumption the written instrument may shown while both parties 
are alive, establish the intent the parties create trust, 
the theory that evidence that the written instrument was procured 
means constructive fraud. After stating that, pursuant the 
language section 15a the Bank Act, the written agreement create 
joint tenancy bank account, after the death one the de- 
positors, conclusive evidence that relationship, that presumption, 
with respect the rebuttable during their lifetime. 
The court says page 663 Cal. App. 2d, 812, that regard: 


such conclusiveness prevails aid the survivor, that same 
rule does not obtain controversy involving the rights the de- 
positors during their joint lives. Though their interests and shares are 
presumed equal, nevertheless, there proof some special 
agreement between them variance with the legal presumption 
equality their rights and interests will then fixed accordance with 
their own agreement. 

recognition this exception between the joint tenants them- 
selves, the court Hill Badeljy, 107 Cal. App. 598, 604, 290 637, 
638, ‘During the lifetime both the depositors either one would 
have the right establish the real fact, whatever might be, with 
reference the account, and would have the right bring action 
respect thereto.’ This passage quoted with approval, and the prin- 
ciple announced was applied Spear Farwell, Cal. App. 


After stating that the Hill case did contain language the effect 
that parol evidence not admissible vary the terms written 
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agreement for joint tenancy suit between the depositors their 
lifetime, the Wallace opinion refutes that statement the following 


‘‘No between living depositors being before the court 
that case, the expression was obiter dictum, and not deemed per- 
tinent the case hand. Furthermore Spear Farwell, supra, 
where joint tenancy account had been opened Mr. and Mrs. Far- 
well with funds belonging the wife, parol evidence was held have 
been properly admitted show Mrs. Farwell’s superior claim upon the 
fund against levy the plaintiff judgment creditor Mr. 


The court concludes its opinion the Wallace case saying: 


the lifetime both the designated depositors, however, 
the door open proof that the tenancy created was truth some- 
thing different from the character the tenancy defined the legal 
presumption. The relative rights the parties are then dependent 
the realities the ownership.’’ 


follows that evidence the oral agreement between the spouses 
that the wife was not authorized draw upon use the funds for her 
own benefit until after the death Mr. Kellogg, was competent the 
theory that tended show that the written agreement joint ten- 
ancy was procured constructive fraud. constituted exception 
the general rule that written instrument may not varied 
evidence. 


INHERITANCE TAX PAYABLE LEGATEE 


Rettew’s Estate, Superior Court Pennsylvania, Atl. Rep. 
(2d) 322 


inheritance tax ultimately payable the legatee out 
the property estate passing him, unless the will clearly indi- 
cates, either expressly implication, that the legacy was given 
free the tax. 

this the original will gave the remainder testatrix’s 
estate her executor convert into money and pay proceeds, 
after deducting the direct inheritance taxes, certain institutions. 
the second codicil the testatrix, specific devise made 
devisee was withdrawn from the general residue the estate 
constituted under the original will. was held that the direction 
payment the inheritance tax could not construed refer 
the specific devise made the second codicil since the testatrix’s 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1518. 
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will plainly showed that the direction pay ‘‘direct inheritance 
tax’’ from the proceeds the conversion the residuary estate 
related exclusively the residuary estate. 


Proceedings the matter the estate Iona Rettew, deceased, 
wherein Helen Larena Marioni filed exceptions adjudication 
the executor’s account. From decree dismissing the exceptions and 
confirming the adjudication, Helen Larena Marioni appeals. 

Joseph Kaplan, Philadelphia, for appellant. 


Russell Conwell Cooney and Bruce Metzger, both Philadelphia, 
for appellee. 


STADTFELD, Rettew died August 29, 1938, leaving 
will and two duly probated. The first provision the will 
directed the payment decedent’s debts and funeral expenses; the 
second provision bequeathed certain personal property the Greatheart 
the third provision read follows: All the rest, residue and 
remainder Estate, real, personal and mixed, give, devise and 
bequeath unto Executors hereinafter named convert said estate 
into money and when real and personal estate shall have been 
converted into money, pay the proceeds thereof, after deducting all 
taxes, costs, the direct inheritance taxes, charges and expenses every 
kind follows’’: $2,000 the Laurel Hill Cemetery Company for the 
all direct inheritance, other taxes’’; $10,000 the Samaritan Hos- 
pital for the endowment beds; $10,000 the Children’s Homeopathic 
Hospital for the endowment beds; and ‘‘the remainder thereof, 
equal parts shares unto the Samaritan Hospital Philadelphia and 
Greatheart Hospital Philadelphia.’’ 

codicil dated three years later, testatrix revoked the second 
provision her will wherein she bequeathed certain personal property 
the Greatheart Hospital Philadelphia, and instead gave this per- 
sonal property, together with other personal property, Louise 
Trout; she also bequeathed clock Helen Larkin, and other 
respects ratified her will. 

second dated August 12, 1938, testatrix devised certain 
real estate, 1425 Diamond Street, together with household contents and 
therein contained, Helen Larena Marioni; she revoked all 
inconsistent provisions her previous will codicil, but otherwise 
ratified and confirmed her original will. 

Upon the filing the executors’ account, the question was presented 
the auditing judge whether all bequests and devises, including 
the devise real estate Mrs. Marioni, were clear inheritance taxes, 
and whether all inheritance taxes should paid from the fund directed 
divided equally between the Samaritan Hospital and the Great- 
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heart Hospital. adjudication February 21, 1940, Sinkler, J., 
the court found that under the terms the will, each individual legatee 
and devisee, with the exception the Laurel Hill Cemetery Company, 
must bear the inheritance tax assessed against the item received. Ex- 
ceptions were filed only behalf Helen Larena Marioni, appellant 
herein. The court bane dismissed the exceptions and confirmed the 
adjudication. schedule distribution accordance with the ad- 
judication was filed. This appeal followed. 

Appellant contends that was the clear intention the testatrix 
manifested the face the will that the inheritance tax her 
legacy was paid out the proceeds the residuary estate after 
having been converted into money. 

The principle well established that inheritance tax ultimately 
payable the legatee out the property estate passing him, 
unless the will clearly indicates, either expressly implication, that 
the legacy was given free the tax. Youngblood’s Estate, 117 Pa. 
Super. 550, pages 554, 555, 178 517, page 518, this court said: 
the provisions the Act June 20, 1919, 521, and 
its amendments (72 2301), inheritance taxes are not assessed 
against the estate testator, but against the legatees and devisees, 
what taxed the right succession the privilege receiving 
the property possessed decedent, the plain intent this statute 
charge the beneficiary. The executor, therefore, was not required 
make return and pay the inheritance tax the bequests the 
appellants, unless the testatrix clearly indicated, either expressly 
implication, that the bequests were given free the tax. [In re] 
Brown’s Estate, 208 Pa. 161, 164, 360; [In re] Anderson’s Es- 
tate, 312 Pa. 180, 182, 167 329; [In re] Elliott’s Estate, 113 Pa. 
Super. 350, 355, 173 880.’’ 


For support her contention, appellant relies upon the third clause 
the will which directs the executors convert ‘‘all the rest, residue 
and the estate and make distribution from the pro- 
ceeds thereof ‘‘after deducting all taxes, costs, the direct inheritance 
taxes, charges and expenses every plain reading the 
original will, together with the second codicil wherein devise 
and bequest had been made the appellant, discloses that certain real 
estate and personal property had been withdrawn from the residuary 
estate the original will and the subject specific devise and 
bequest under the codicil referred to. Hence, construing all the in- 
struments executed the testatrix together, clear, there being 
language show contrary intention, that ‘‘the rest, residue and re- 
testatrix’s estate did not include the property, disposed 
under the second codicil. ‘‘The words ‘rest and residue,’ other 
general terms, the absence language showing contrary intention, 
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mean the estate remaining after satisfaction charges, debts, and 
ticular legacies and devises, and the withdrawal gifts made 


residue estate testamentary language means whatever 
not specifically devised bequeathed. wholly immaterial 
what portion will clause disposing such residue may be. Its 
operating effect that residuary clause disposing that which 
had not any other portion the will been specifically devised 
bequeathed [In re] Willard’s Estate, Pa. 327’’: Hoyt’s Estate, 
236 Pa. 433, 441, 835, 838. See, also, Shaw’s Estate, 326 
Pa. 456, 462, 463, 191 159. 


Testatrix’s will plainly shows that the direction pay ‘‘direct in- 
heritance tax’’ from the proceeds the conversion the residuary es- 
tate relates exclusively the residuary estate. reason the second 
codicil, the devise and bequest made the appellant was with- 
drawn from the general residue the estate constituted under the 
original will. clear, therefore, that the direction the pay- 
ment the inheritance tax cannot construed refer the specific 
devise bequest made the codicil. This conclusion is, our opinion, 
with testatrix’s clear intention. 


VALUABLE CONSIDERATION FOR PROMIS- 
SORY NOTE 


Rauschenbach McDaniel’s Estate, Supreme Court Appeals West 
Virginia, Rep. (2d) 852 


Where, the absence fraud, undue influence other invali- 
dation, note, for money expended the maker’s behalf and for 
services rendered him the payee, executed under circum- 
stances which characterized the nature testamentary be- 
quest, mere inadequacy substantial consideration will not con- 
stitute defense the note. 

this case aged man, with limited expectancy life, 
executed note his son-in-law amount which the maker 
considered justly owing the payee and his wife for services ren- 
dered paid for them. was held that the note was supported 
valuable consideration, render the maker’s estate liable 
for payment the note after his death. 


the matter the estate McDaniel, deceased. re- 
view judgment denying the claim Charles Rauschenbach 
note executed deceased, claimant brings error. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§342, 352. 
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Reversed and remanded. 
Ward Lanham, Fairmont, for plaintiff error. 
Merle Watkins, Grafton, for defendant error. 


MAXWELL, J.—This proceeding involves negotiable note for 
$3,025.00, due one year after date, executed McDaniel, now 
deceased, his son-in-law, Charles Rauschenbach. the action 
the Court Taylor County denying Rauschenbach the 
right enforce payment the note the estate the decedent, this 
writ error was awarded. 

For many years prior 1935, and his wife re- 
sided farm owned him few miles from the City Grafton 
what now the basin the Tygarts Valley Dam, which structure 
was completed 1937. The reared five children, Edward 
bach, wife the plaintiff error, Alice Stansberry and Elva Moose. 
1935, all the children then being grown and residing away from 
the parental home, the parents left the farm, and took their abode 
first the home the daughter, Elva Moose, and her husband, 
Bridgeport, Harrison County. that place the elder people resided 
until April, 1936, when, owing the illness Mrs. and 
consequent lack suitable sleeping quarters for Mr. the 
Moose home, went the home Alice Stansberry and her husband 
Barbour County, where remained until September that year. 
Late April Mrs. died the Moose residence. 

September, 1936, Mr. went Hammond, Indiana, for 
the purpose residing with his daughter, Lena, and her husband, the 
plaintiff error, Charles Rauschenbach, who medical prac- 
titioner that city. December 12, 1936, while residing the 
Rauschenbach home, Mr. McDaniel executed the controversial note which 
carries its face the recitals ‘‘for monies advanced prior this 
and ‘‘for value received, with interest from Mr. MeDaniel 
died the Rauschenbach home January 28, 1937. 


due course, the County Court Taylor County, Edward 
having been regularly appointed, qualified administrator 
the personal estate McDaniel, deceased. pursuance 
statute, the estate was referred commissioner accounts for settle- 
ment. Dr. Rauschenbach then filed his note before the commissioner 
claim against the estate. Thereupon, the administrator, opposing 
this claim, filed counter-affidavit wherein averred that there was 
consideration for the note, and denied any and all liability the 
estate account the note. After full hearing the commissioner dis- 
allowed the note, but made finding favor Dr. Rauschenbach for 
$475.00 account certain expenditures which had been made 
Dr. Rauschenbach and his wife for the use and benefit Mr. Me- 
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Daniel. (These items hereinafter discussed.) The county court af- 
firmed the commissioner. appellate review these findings the 
court. withheld approval not only the note but the items 
Dr. Rauschenbach’s favor which had been ascertained the commis- 
sioner and approved the county court. Inasmuch Dr. Rauschen- 
bach filed claim other than the note, are opinion that the 
situation does not permit the segregation these items, being part 
those which were taken into account Mr. when exe- 
cuted the note. quantum meruit involved. So, the controversy 
must appraised solely respect the note, and that means, 
course, either allowance disallowance thereof toto. 

The record presents question fraud undue influence the 
procurement the note, mental incapacity the maker the 
note the time its execution. The sole defense want con- 
sideration. 


What meant want consideration? Want consideration 
embraces transactions where consideration was intended pass. 
Killeen’s Estate, 310 Pa. 182, 165 34. Such condition 
distinguished from failure consideration, which means that some- 
thing presumably value moving from the obligee the obligor was 
intended, but did not materialize. Consult case just cited, also Am. 


Jurisprudence, 949. bar have the face the note the re- 
citals: ‘‘for monies advanced prior this date’’ and ‘‘for value re- 
ceived using these phrases, the maker the note made 
clear that deemed there was valuable consideration for the execution 
this instrument. Dr. Henry Eggers Hammond, Indiana, was 
present the time the execution and delivery the note. tes- 
tified that Mr. then told him that ‘‘the Government was tak- 
ing his farm over and since was getting some money for the farm 
wanted pay Dr. Rauschenbach see that got the money 
had loaned him over period 

After Dr. Rauschenbach had offered the note evidence before 
the commissioner accounts, was cross-examined respecting the same 
counsel for the estate. cross-examination testified that Mr. 
his own instance listed the items which desired take 
into account determining the total the note, the preparation whereof 
requested. Under further cross-examination, and request therefor, 
the claimant produced that list and testified length respecting the 
items thereof. 

For number years the Rauschenbachs had contributed liberally 
Mr. and Mrs. But the evidence makes clear that 
total least two-thirds the amount the note was made 
items which represented gifts which the Rauschenbachs had made her 
parents, such Christmas presents, birthday presents, and pleasure 
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trips. These were pure gratuities and entailed not the slightest obliga- 
tion the part the elder people repay the same. These items, 
therefore, can form basis consideration for the execution the 
note. But Mr. McDaniel’s list making the total the face the 
note there are other details which rest different footing. These 
aggregate $760.00, and are inclusive not only the $475.00 which the 
commissioner thought should allowed Dr. Rauschenbach ac- 
count boarding Mr. the Rauschenbach home for several 
months and for medical attention and nurse services paid for the 
Rauschenbachs for his benefit, but well other items, embracing sums 
paid the Rauschenbachs her two sisters account board fur- 
nished their respective homes Mr. and Mrs. and ex- 
penditures made for Mr. and Mrs. when they were ill. 

Counsel may differ respecting the exact total the group ex- 
penditures which the court thus considers representative actual, 
bona fide, money consideration for the note. But the precise amount 
not consequential. The important subject which presented this 
factual analysis lies the legal question whether, the light the 
fact that the larger number the items listed Mr. when 
made the note must eliminated because they were clearly gratuities, 
the record nevertheless discloses sufficient background valuable con- 
sideration support the note. 

Valid consideration supporting note need not balanced value 
with the instrument. Good Dyer, 137 Va. 114, 119 277; Am. 
Jurisprudence, 234, 926; Corpus Juris Secundum, Bills and 
Notes, 148, subd. 603. Where note supported valuable 
consideration, there being showing fraud, mistake, undue influence, 
mental incapacity the maker, mere inadequacy consideration 
will not defeat the obligation. Daniel Negotiable Instruments, 
7th Ed., 197; Ruling Case Law, 932 and cases there cited. Here, 
the note itself imports valuable consideration; Code West Virginia, 
46-2-1; Burns’ Indiana Statutes 1933, 19-201; Rich Fry, 196 Ind. 
303, 146 393; though, course, between parties privy nego- 
tiable note the consideration open inquiry. Daniel Negotiable 
Instruments, 7th Ed., 190. Since there has been pleaded the per- 
sonal representative the maker the note the defense want 
consideration, the burden proving absence consideration for the 
execution the note devolved the defendant. Daniel Nego- 
tiable Instruments, 7th Ed., 180; Brannan’s Negotiable Instruments 
Law, 6th Ed., 24, 363. This burden the administrator has failed 
carry. 


Notwithstanding the list formulated the maker the note 
determining the amount thereof specifies money items only, and the 
note its face recites that was for ‘‘monies’’ advanced prior 
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that date, there was unquestionably the background the transac- 
tion the matter personal service which had been rendered Mr. 
MeDaniel both the payee the note and his wife. Though noie 
carries its face recital that was given for money loaned, the true 
consideration may shown either party. Miller 
575, Am. Rep. 85. 

That the Rauschenbachs had all times been most kind him 
undisputed. one instance, when Mr. McDaniel was seriously ill from 
pneumonia, Mrs. Rauschenbach, herself trained nurse, hastened from 
Indiana West Virginia, her father’s bedside, and there she 
rendered valuable assistance until had recovered. This was addi- 
tion the payment Dr. Rauschenbach the expenses medical 
attention, nurse assistance and drugs incident that illness. there 
was ample reason, the basis services rendered, for spirit 
appreciation and liberality Mr. McDaniel when executed the note 
Dr. Rauschenbach. making the note, Mr. desiring 
both just and liberal reimbursing the Rauschenbachs, and know- 
ing that either his estate would speedily come into substantial 
funds through the taking over his farm the federal government 
sum approximating $11,000.00, fixed the amount the note 
$3.025.00. That was his own evaluation what owed the Rauschen- 
bachs. was purely matter for him determine, and what did 
should not torn down. His estate must pay the note. 


Supplementing the deductions above set forth, there another prin- 
ciple. the time the execution the note Mr. was eighty- 
two years age. Naturally, then had limited expectancy life. 
felt obligated his daughter, Lena Rauschenbach, and her husband. 
Being desirous doing toward them what deemed just, executed 
the note under the and the setting hereinabove set 
forth. This savors much the characteristics bequest that the 
basis therefor, involving services and personal benefits, must remain 
matter within the sole discretion the maker the note, the question 
total absence consideration being eliminated and other defense 
having been advanced. Thus this Court held Bade Feay, Va. 
166, 348: ‘‘A promissory note given near relative, 
person declining years, way compensation reward for serv- 
ices rendered and rendered, much the nature testa- 
mentary disposition property that ordinarily the maker’s estimate 
the value the services will not disturbed the ground dis- 
parity between the actual value thereof and the amount the 
That principle has been applied later West Virginia cases. Consider: 
Hancock Snider, 101 Va. 535, 541, 133 Ogden First 
Nat. Bank, 103 Va. 665, 671, 138 376; Smith Pew, 116 Va. 
734, 738, 183 53. 


- 
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RIGHT TRUSTEE DISPOSE CORPUS 


Palisades Trust Guaranty Co. Probst, Court Chancery New 
Jersey, Atl. Rep. (2d) 271 


a 


Where trust indenture provides for payments made 
beneficiary certain specified times, the power the trustee dis- 
pose the corpus implied where necessary make payments. 


this case trust indenture provided for annual payments 
$1,000 each beneficiary after should reach certain age. The 
size these particular trusts precluded the possibility payment 
this amount merely from income. was held that the authority 
the trustee make any deficit out the corpus was necessarily 
implied. 


Action the Palisades Trust Guaranty Company against Caro- 
line Frances Probst and others for construction trust indenture 
and for instructions administration the trust. 

Decree with opinion. 

William Seufert, Englewood, for complainant. 

Albert Homan, Trenton, for defendants. 


LEWIS, C.—This suit brought complainant, trustee, 
praying for construction trust indenture and for instructions 
the administration the trust. The indenture was executed William 
Allison 1923 the Allison Land Company for the benefit his 
children and grandchildren. died 1924 leaving will, the 
terms which executors were named. 1938 the original trustee 
asked relieved its duties, filed accounting, which was ap- 
proved, and complainant was thereupon named substituted trustee. 
There now possession complainant some $19,000 cash, made 
payments corpus and income receipts said trust, and addi- 
tion there are uninvested items principal and income which have 
the special trusts created under the terms the fourth 
provision the indenture, which reads follows: ‘‘Fourth: After the 
death William Allison, should grandchild grandchildren 
William Allison born, the trustee shall forthwith set aside from 
the general fund securities aggregating the sum Ten Thousand ($10,- 
000) dollars (face value), for each grandchild born. The income 
derived therefrom shall accumulated and added the principal 
thereof and held the trustee until the said grandchild reaches the 
age sixteen years, after which time One thousand ($1,000) dollars 
per year shall paid said grandchild out said fund such sums 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §527. 
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and such times said grandchild twenty-one years age, the 
balance the principal and interest, consisting securities cash 
shall due and payable said grandchild upon his her written re- 
quest. Should any such grandchild grandchildren die before attain- 
ing the age twenty-one years, the balance the fund created for 
his her benefit, both principal and income, shall paid the said 
grandchild’s descendants any, and none, shall divided among 
the surviving grandchildren and the descendants any deceased grand- 
child William Allison per stirpes and not per capita.’’ 
The third provision the indenture provided 


The balance income shall invested said trustee 
securities approved William Allison, during his lifetime, and 
after his death, the Executors and Trustees his Last Will and 
Testament, such other persons corporations may designate 
said last Will and Testament, and such investments shall added 
and become part the corpus the trust fund. 

the death any the aforesaid beneficiaries, the income 
theretofore payable him her shall cease, and such income shall 
added the general 


Since the death William Allison, grandchildren have been born, 
who are now minors, and who are before the court represented their 
guardian litem. Paragraph fourth has accordingly come into opera- 
tion for the benefit each these grandchildren. The executors 
the will William Allison have declined assume any responsibil- 
ity approving investments the trustee under the provisions 
said paragraph third. 

The trustee asks construction the indenture and instructions 
whether has any duty regarding the corpus the various trust 
funds requiring invest income from time time; whether has 
the duty even the right make investments the absence ap- 
proval the executors; and whether has the right dispose 
corpus the separate trust funds created paragraph fourth, 
necessary make the annual payment $1,000 provided this 
paragraph. opinion, the answers all these questions are 
the affirmative. The court will, course, far consonant with 
the limitations law, carry out the expressed intentions the creator 
the trust. clearly appears from the indenture that the grantor 
intended the trust for the benefit his descendants, way 
providing them with income. the provisions the indenture can 
construed carry out this intent, the court will, possible, 
give the instrument such construction. Gulick, 
Eq. 214, 216, 112 317; Woods Woods, 102 Eq. 502, 
141 567; Clark Commercial Trust Co. New Jersey, 119 
Eq. 133, 181 269, 271. the McCracken the Court Errors 
said: ‘‘The fundamental principle carry out the intent the 


THE BANKING LAW JOURNAL 237 


testator. Clearly when has created trust fund and directed that 
the income paid beneficiary for life, intends secure that in- 
come the life tenant.’’ 

The trusts created herein are not simple, passive dry trusts 
they have been variously denominated, which the sole duty 
the trustee hold corpus delivered the beneficiary. The trusts 
here created are special active trusts. the case Cooper Cooper, 
Eq. 121, the court says: 


special trust where the machinery trustee introduced 
for the execution some purpose particularly pointed out, and the 
trustee not, simple trust, mere passive depositary the 
estate, but called upon exert himself the execution the settlor’s 
intention. 

trust here hold the share and collect the income and ap- 
propriate the support and maintenance the defendant. 
The trust active one. involves confidence, discretion and active 


follows from these principles that unless there some provision 
law some valid restriction the indenture, would the duty 
the trustee see that the corpus produce income for the bene- 
ficiaries. the duty the trustee use reasonable care and skill 
make the corpus productive. That this recognized rule estab- 
lished the Restatement the Law, Trusts, Section 181, and Corpus 
Juris 795, par. 672, the principle recognized New Jersey Tits- 
worth Titsworth, 107 Eq. 436, 152 869. 

The next question the authority the trustee dispose 
corpus order make annual payments provided the fourth 
paragraph. This power, opinion, necessarily implied from 
the provision for the making the payments. the clear intention 
the testator that the beneficiaries able receive, their request, 
annual payment $1,000 after they respectively should reach cer- 
tain age. The size these particular trusts preclude the possibility 
payment this amount merely from income, and, therefore, the 
authority make any deficit out corpus necessarily implied. 
the case Girard Trust Co. Cheeseman, Eq. 266, 115 
745, 746, the court said: ‘‘In this state has long been established 
rule construction wills that where, from the terms the entire 
will, clear that some duty has been imposed testator upon 
executor trustee which necessarily carries with power sale 
order enable him perform the duty, power sale will under- 
stood have been given implication.’’ 

the same effect Fidelity Union Trust Co. Mintz, 125 
page 55, 44, 45, where the court says: trust 
does not expressly give the power sale, will implied from the 
fact that the trustee charged with duty which cannot performed 


238 THE BANKING LAW JOURNAL 


without the power sale, and the present case, the trustee would 
unable carry out the terms the trust without such right.’’ 

The remaining question the right the trustee make in- 
vestments without the approval the executors provided the 
fourth paragraph, when, the instant case, the executors refiuse 
assume any responsibility for investments. Here, too, the authority 
will presumed order out the obvious intent the grantor, 
namely, provide for his descendants. Surely, the creator did not 
that large sums money should accumulate and remain 
completely idle over long period years. the recent case Mor- 
ris Community Chest Wilentz, 124 Eq. 580, 808, the 
court laid down the rule that its universal trustee, the 
court has inherent power, the preservation the trust and the pro- 
tection the estate, authorize and direct the trustees what, 
under the terms the trust and under ordinary they 
would have power do. The same effect Bliss Bliss, 126 
Eq. 308, 705. The basis this ruling that laid down 
Holeomb Executors Holeomb, Eq. 281, which was 
held that executor trustee cannot have authority conferred 
upon him, which not some measure subject the control the 
The power disposal given the law, and the execution 
necessarily submitted the law, which cannot set aside 


the the grantor. accordingly find that the trustee should 
instructed invest any available cash the trust funds such 
securities are legal investments for trustees. 


Crends 


Digest Decisions Duties Collecting Bank; 
Liability for Negligence Generally* 


Where the plaintiff indorsed draft ‘‘for deposit’’ and tendered 
bank for collection was held that sub-collector was not directly 
responsible the plaintiff for negligence; was liable the bank with 
which the draft was deposited. Morris First National Bank, 201 
Pa. 160, Atl. Rep. 1000. 206. 


certificate deposit was sent bank for collection. The bank 
remitted the amount less exchange, but held the certificate days 
before presenting for payment. Upon presentment payment was 
refused. was held that the bank had made the certificate its own 
the delay presenting, and that could not recover the amount re- 
mitted. Bank Mount Airy Greensboro Loan Trust Co., C., 


bank holding for collection draft for the purchase price ‘stock 
drawn the purchaser negligently failed present for payment 
until after the stock had depreciated value and become worthless. 
Upon refusal the purchaser take the stock and pay the draft, the 
bank was held liable for the amount the draft. Citizens’ Nat. Bank 
First Nat. Bank, Tex., 260 Rep 219. 772. 


The plaintiff delivered the defendant bank draft the pur- 
chasers carload apples which was attached bill lading 
covering the shipment. The defendant bank agreed forward the 
papers through trust company and deliver the bill lading the 
purchasers upon payment the draft. Because delay resulting from 
the bank’s failure send the draft the trust company, where the 
consignees expected pay and get the bill lading, the apples 
spoiled before the consignees got possession them. The bank was held 
liable for the damages which resulted from its failure forward the 


When bank receives from another place for collection, claim upon 
one who its own debtor, and is, the time, embarrassed circum- 


*Continued from February issue. 


240 THE BANKING LAW JOURNAL 


stances, the bank must give the outside collection preference its own 
claim, and cannot this, must decline undertake the service. 
undertakes the collection and then violates its duty looking after 
its own interests, preference those its principal, the bank will 
held liable damages. Commercial Bank Red River Natl. Bank, 


bank receiving for collection drafts party, who owes the 
bank money, may collect its own claim first. Freeman Citizens’ 


bank, receiving note for collection, presented maturity, 
when payment was refused. Before the bank notified the holder, 
took chattel mortgage from the maker secure debt owing from 
the maker the bank and assisted another creditor securing his 
claim, thus exhausting the maker’s assets. Held that whether the bank 
was negligent making the collection was question for the jury. 
Sprague Farmers’ Nat. Bank, Kans. 12, Pac. Rep. 967. 


Where bank indorses commercial paper ‘‘for collection’’ and for- 
wards the same another bank for collection and remittance, the collect- 
ing bank not required keep the money collected separate from all 
other moneys its possession and remit the identical money. First 


bank, upon being refused payment currency the 
drawee check, good faith and according the regular course 
payment between and the drawee bank, accepted the drawee’s check 
bank another town and forwarded the check without delay for 
payment, which was refused. was held that the collecting bank had 
shown due diligence attempting collect the check within the mean- 
ing the Florida statute making collecting bank liable only after 
actual payment received except case want due diligence 
its part. Bank Dunnellon Marlow, Fla., 129 So. Rep. 604, 
304. 


bank not liable collecting checks, payable corporation 
and indorsed officer the corporation and used the purchase 
liquor for ‘‘Pep’’ meetings attended the officials and sales force 
the company. White Co. Citizens’ Bank Trust Co., Conn., 149 


bank which collects checks for trustee will not 
liable for the trustee’s the theory that should have 
been legally designated depository and should have made payment 
only checks countersigned the referee. Southern Surety Co. 
Westside State Savings Bank, Ia., 233 Rep. 865. 564. 
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The plaintiff drew draft his debtor marked ‘‘without protest,’’ 
and sent the defendant bank for collection. The defendant notified 
the drawee, who lived the country, mail, and week later the 
drawee called and accepted the draft. Two weeks later the drawee 
failed without having paid. was held that the draft, being mere 
method adopted the plaintiff for collecting his debt, the same strict 
rules applicable collecting banks did not apply, and that the bank 
was not guilty negligence and not liable any way the plaintiff. 
269. 


bank which receives for collection from the drawer, without special 
instructions, sight draft which, presentation, not paid, but which 
the drawee promises, and expects, will paid few days, not guilty 
negligence holding the draft for ten days before return notifica- 
tion the drawer, this being the regular method pursued the col- 
lecting bank regarding similar drafts for other parties. Sahlien 


The plaintiff gave check the treasurer his club for dues. The 
bank which the check was deposited sent the defendant bank 
for collection. The defendant presented the wrong bank, which 
returned marked B., meaning wrong bank. The letters were not 
clear and the defendant, mistaking them for F., signifying funds, 
wrote ‘‘Not sufficient funds’’ the check and returned it. Had the 
check been presented the drawee bank would have been paid. 
was held that, although the defendant was negligent, was not liable 
the plaintiff because there was contractual relation between the 
parties. Cohen Tradesmen’s Nat. Bank, Pa., 105 Atl. Rep. 43. 
122. 


The defendant bank, acting for shipper cattle, drew two drafts 
the plaintiff consignee. The plaintiff sold the cattle but the amount 
realized was less than the amount the drafts. was held that the 
plaintiff was not entitled the loss from the defendant bank 
where the latter acted good faith. Rice Bros. Bank Buffalo 


bank not liable for delivering oil and gas lease without col- 
the attached draft where does not appear that the owner 
the lease sustained any damage reason the wrongful delivery. 


The plaintiff delivered note, for collection, together with collateral 
bank and authorized the bank exchange the collateral for com- 
pany bonds. Later authorized the bank accept any security 
might deem safe. The bank surrendered the collateral, taking secu- 
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rity company bonds which proved worthless. was held that the 
bank was not liable the plaintiff. ‘Stanton Yakima Valley Bank, 
Wash., 266 Pac. Rep. 199. 465. 


Where check was deposited with bank for collection, and the 
bank forwarded the check for collection the first train leaving after 
the close banking hours the day which the check was entered 
the bank’s books, was held that the bank was not liable for loss 
resulting from the failure bank which the check had been for. 
warded while the proceeds were its hands. The circumstances did 
not show want diligence the part the bank, within the meaning 
statute providing that bank shall liable for the proceeds 
only after payment has been received it, except cases 
want diligence its part. Montsdoca Highlands Bank Trust 
Co., Fla., So. Rep. 666. 360. 


Where person delivers bank deed with sight draft attached, 
with written instructions collect the draft before delivering the deed, 
the bank liable for delivering the deed without collecting the draft 
the extent the customer’s actual loss, which the market value 
the land, much the purchase price remains unpaid. The 
fact that the purchaser might have refused been unable pay the 
draft upon presentment immaterial the plaintiff’s right recovery. 


Stewart Pen Argyl National Bank, Pa., 161 Atl. Rep. 327. 50B. 
19. 


Under the provisions the Bank Collection Code, the question 
whether drawee bank, which check forwarded for collection 
and which holds the check for days (after which time becomes 
impossible collect the check owing the failure the drawer) has 
exercised proper care one for the jury decide. Florida Citrus 
Exchange Union Trust Co., Y., 278 Supp. 313. 
679. 


drawee bank returned depositor’s check the Federal Reserve 
Bank, which had been forwarded for collection, with false state- 
ment the effect that the check had been recalled the depositor. 
the failure the bank, was held that the Federal Reserve Bank 
was not liable the depositor, the collection having been made under 
regulation providing that the Federal Reserve Bank acted agent 
only. Converse Rubber Co. Boston-Continental National Bank. 
Fed. Supp. 887. 281. 


QUESTIONS and ANSWERS 


Banking Decisions 


Few Questions the Hundreds That Are Answered 
the Law (Fifth Edition) 


CERTIFIED CHECK 


Can the person who accepts check payment debt and 
has certified, from the drawer the check should the certify- 
ing bank fail? 

No. collect from the drawer, for the time had 
the check certified there were sufficient funds the drawer’s account 
pay it, had seen fit have cashed; and having certified 
discharged the drawer and all indorsers from liability. 
See. 188. 


CHECKS AGAINST JOINT DEPOSIT PERSONS NOT 
PARTNERS 


Where several persons, not partners, make deposit their 
joint bank, must the bank have the signatures all them 
appended check against the 

Under the general rule, yes. Otherwise the bank takes the risk 
paying. National City Bank Harbin Joint-Stock Co.. 
Ltd., Fed. Rep. (2d) 468. Brady Bank Checks, Supp. 


CONTRACT AGAINST LIABILITY BANK 


May bank enter into valid contract with its depositor pro- 
tecting from liability from its negligence defaults? 

Yes. collecting bank may, express agreement, avoid lia- 
bility for the defaults its correspondents. First National Bank 
Shreveport City National Bank, Tex., Rep. 689. 
California National Bank Utah National Bank, 190 Fed. Rep. 


NEGOTIABILITY NOTE IMPAIRED 


note contained statements the effect that was one 
series notes given per contract for certain apparatus, and that 
was agreed that the ownership and title the apparatus should re- 
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main the payee until the note was paid. Was the negotiability 
the note impaired 

Yes. The note not negotiable, for the reason that does not 
contain unconditional promise pay sum certain money. Cen- 
tral National Bank Hubbel, Mass., 154 Rep. 551. 


DISCREPANCY BETWEEN WRITING AND FIGURES NOTE 


The sum payable promissory note was $300 figures and 
hundred’’ words. How should this note construed? 

Ordinarily, words prevail over figures case discrepancy. 
However, this case, the words were ambiguous and therefore the 
figures governed. Burnham Allen, Gray (Mass.) 496. 


FAILURE FILL BLANK SPACES PROVIDED NOTE 


Does the failure fill the pronoun the 
space provided therefor promissory note render the note non-nego- 

No. Securities Investment Co. Harrod Bros., 


LIABILITY BANK DEPOSITOR 


ture. Can charge such check against the depositor’s account? 

No. drawee bank absolutely bound know its depositor’s 
signature, and pays forged check liable the depositor. 
Credit Corp. Sheridan Theatre Co., 206 Supp. 389. 


TRUST TAXABLE BUSINESS ENTERPRISE 


trust engaged doing business going concern for 
Bankers Trust Company Helvering, 113 Fed. Rep. (2d) 14. 


NOTE GIVEN COLLATERAL SECURITY 


promissory note, otherwise negotiable, contained the following 
statement ‘‘Given collateral security with agreement.’’ Did this pro- 
vision affect the negotiability the note? 

Yes. this case the security was the itself. Se- 
curity always secondary fund that can proceeded against only 
ease default the principal obligation. Since the note itself was 
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the security the promise pay was conditional. There marked dis- 
tinction between the cases where the note secured other collateral 
and where the note itself collateral. The right the instrument 
sell security upon default payment maturity the obligation 
does not impair negotiability. Costello Cromwell, 127 Mass. 293; 
Haskell Lambert, Gray (Mass.) 592. 


HOLDER DUE COURSE 


Does the fact that the purchaser trade acceptance takes 
discount ten per cent indicate that the purchaser not holder 
due course? 

No. This itself not sufficient establish that the purchaser 
not holder due course. Wakem Schneider, Wis., 213 


INDORSEMENT 


Can indorsement indorsed separate writing? 

Yes. The indorsement must written the instrument itself, 
paper attached thereto, called ‘‘allonge.’’ separate writing 
can constitute only assignment. Columbus National Bank Leonard, 


INDORSEMENT ‘‘WITHOUT 


one who indorses without recourse note signed minor 
liable the holder the latter unable collect from the maker? 

Yes. indorser without recourse warrants the capacity all 
prior parties contract. Commercial Credit Co. Ward Son Auto 
Co., Ala., 109 So. Rep., 574. 864, 703 Digest. 


INVALID INDORSEMENT 


indorsement made paper pinned negotiable in- 
strument 

No. Clark Thompson, Ga., So. Rep. 925. 425, 


LOAN DISCOUNT BANK OWN STOCK 


lawful for national bank make loan discount the 
security shares its own stock? 

No. 83. National banks cannot make valid loan 
discount the security their own stock, unless necessary prevent 
loss debt previously contracted good faith. The placing one 
bank its funds permanent deposit with another bank loan 
within the spirit this section. Bank Lanier, (11 Wall.) 
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369. Loans corporate securities other than shares bank’s own 
stock held not violative this section, merely because recourse may 
ultimately required assets debtor which includes stock lending 
bank. Atherton Anderson, Fed. (2d) 518. 


CERTIFICATE DEPOSIT 


the receipt sum money deposit, which the bank agrees 
governed, most respects, the same general rules. Farmersville 


TIME PRESENTMENT CHECK 


With regard the liability the drawee bank, within what time 
should certified check presented 

far the liability the drawee bank concerned, certified 
check may presented any time within the period fixed the statute 
limitations. Bulliet Allegheny Trust 131 Atl. Rep. 471. 


BOOK REVIEW 


Questions Money and Banking. William Dunkman, assist- 
ant professor economics, University Rochester. Published Col- 
umbia University Press, New York. pages. Price $1.00. 

This book contains important questions and problems concerning the 
money-credit system. The questions are not designed accompany any 
text. They are taken from quizzes and examinations given 
the author over period years. 

The contents this volume include: Functions and Types 
Money; The Monetary System the United States; The History 
Credit Instruments; Credit Analysis; The Nature Commercial 
Banking; Bank Reserves; 10. Deposits and Clearing; 11. Earning 
Assets; 12. Bank Statements; 13. The Internal Organization Bank; 
14. Internal Financial Relations; 15. History Banking the United 
States 1913; 16. Central Banking and the Federal Reserve System; 
17. Bank Notes; 18. The Elasticity Bank Deposits 19. Federal Reserve 
Statements 20. Federal Reserve 21. Inflation 22. The Price 
Level 23. Business Cycles; 24. Monetary 25. Investment and the 
Capital Market; 26. Investment Banking and the Stock Exchange; 27. 
Investing 28. Agricultural and Government 
Appendix; Essay Topics. 


